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A case study of ASCAP against the Girl Scouts 
Abstract 
The project revolves around the issue of copyright and more specifically 
playing music in public. To shed light on the issue it uses an exemplary case to 
illustrate its points. The case is an episode that occurred in 1995 where the American 
Girl Scouts were asked to pay licenses for public performances at their camps. The 
specific case was chosen because it has clear contradictions between the aspect of law 
and the aspect of morality. The ideas of several both contemporary and historical 
theorists will be applied onto the case to gain an understanding of the ethical and 
philosophical aspects of the case as a whole, as well as to provide a broader 
perspective of the terms included (copyright, public domain and so forth. The authors 
use a deductive method on qualitative data to come to their conclusions.) 
It is clear that there are a lot of ethical and philosophical contradictions when it 
comes to copyright. In the case ASCAP had the law on their side, but ethically it is a 
different matter. Both from a deontological and utilitarianistic viewpoint it is 
impossible to give a definite answer as to whether or not ASCAP acted ethically. 
According to Lawrence Lessig and Jeremy Rifkin copyright laws are necessary but at 
the moment they are not sufficient.  
All in all the project concludes that a change in the current copyright laws is 
necessary, but it does not conclude exactly what these changes might entail. 
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Introduction 
The central subject of our project is music licensing with a special focus on 
playing music in public. The group will look at the various definitions of intellectual 
property and focus on the ethical implications according to the execution of the 
current music licensing.  
 
 
We found the Girl Scout case and decided to built our project upon this 
particular case. The Girl Scout case is a conflict between the licensing organisation 
‘the American Society of Composers, Artists and Publishers’ (from here on also 
referred to as ASCAP) and several Girl Scout organisations in the United States. 
The case began in 1995 when ASCAP started to claim yearly fees from almost 
all American Girl Scout organisations because they were singing together on the 
campgrounds, which is considered as public performance. This is judicially true, but 
the licence was nearly impossible to afford for many of the Scout organisations, and 
only a few of them chose to pay. Due to this fact, ASCAP sent out letters and 
threatened the Scout organisations with hard penalties. 
It soon attracted a lot of media attention. As an outcome, ASCAP wanted the 
public to believe, that they only wanted to claim fees for professional live 
performances at the camp grounds and the Girl Scout organisations only were 
obligated to pay a symbolic amount of money for the licence each year. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
	   2	  
1.1 Motivation 
Our group partially formed on the very first day of the group formation, 
because of the common interest in the subject “Digital Rights and Wrongs”. During 
the following two days, we narrowed the subject down to “Copyright regarding 
music”, and recruited the final members of the group.  
During many debates within the first few days of the group’s existence, we 
tried to find out where to direct our project, and decided to focus on playing music in 
public. We agreed that this subject offers a wide area of unanswered questions and we 
wanted to dig deeper into the several different direct and indirect views, both 
theoretically and analytically. 
From the beginning we knew that we wanted to primarily focus on the 
philosophical and ethical sides of the matter. According to that, we have chosen to 
write our project with a specific focus upon a case about American Girl Scouts, which 
we thought was a suitable example of an ethical problem regarding public 
performances and how copyright laws are carried out. 
 
 
Our goal at the beginning was to discover if there was a problem regarding 
public performance, and during the process of writing we discovered that the laws of 
public performance were more complicated and vague than we first expected. The 
purpose of this project is not to come up with an ultimate solution, but to examine the 
issue of public performance and copyright from various angles. 
 
 
1.2 Problem area 
Significant concepts in our project work are first of all property, especially 
intellectual property, furthermore music licensing with a special focus on public 
performance. Additionally we are dealing with copyright and ethics. 
There are naturally some limitations when it comes to subjects regarding the 
problem formulation. As mentioned we are not focusing on digitalisation and (music) 
piracy and it is not our goal to produce an alternative model for music licensing. 
When it comes to the dimensions, this project will cover Text and Sign, and 
Philosophy and Science. The first dimension, Text and Sign, will be covered by 
analysing various texts regarding music copyright laws and available information 
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about our case, as well as analysing philosophical texts and applying them on our 
specific case. The second dimension, Philosophy and Science, will be covered by 
raising and analysing questions, such as what constitutes a criminal act according to 
the laws about playing music in public, why is it a criminal act, what is ownership and 
how does it correlate with the laws of playing music in public, where is the line 
between public and private domain, how many people makes it public, who profits, 
and who cares about the act of licence? We will also use several philosophical 
approaches (like utilitarianism and the natural right defence) towards property, in 
order to examine its definition, as well as some contemporary ones dealing with 
copyright. 
 
 
1.3 Problem formulation 
In order to cast some light on the issue it is necessary to create a problem 
formulation, expressing superordinate research question and formulated sub-questions 
have more concrete angles for our research. The result is the following: 
 
 
What ethical, practical and philosophical problems do the definitions and 
implementations of copyright imply? 
 
 
1.4 Sub-questions 
 
- How does the Girl Scout case exemplify these possible issues? 
- Where does the line go between public and private? 
- What might the ethical implications be of the way copyright laws are carried out 
when it comes to public performance? 
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2. Methodological reflexions 
        In this part, the methods and analytical strategy will be introduced in order to 
clarify how we will address our problem formulation and sub-questions. 
        First and foremost, we will be using a qualitative approach. In addition, we 
will be using a singular case study as our primary method. This has been decided due 
to our time constraints, but also to provide insight to a specific phenomenon in a 
specific context, which ties into our qualitative research approach. Moreover, we 
subscribe to a deductive analytical strategy by applying existing theories to the case 
study. In the subsequent paragraphs, we will further reflect on these decisions made 
with special attention given to the case study and deductive strategy that are key to the 
research process. The main aim of this chapter is therefore to put emphasis on why 
and how we have selected data and processed it. Such choices are crucial to the nature 
of our research project and our findings. 
 
 
2.1 Deciding a point of view 
        In order to do research it is crucial to be aware of ones position to the 
phenomenon or phenomena under investigation. As Harboe observes, it is necessary 
to ensure a so-called red thread between the problem area, selection of method, the 
collected data, analysis, and potential conclusions. This is important according to 
Harboe when he defines a 'good project' because it ensures that all the sub-elements 
of the project are coherent and reliable to the reader (Harboe, 2010, p. 185). To ensure 
such consistency we have reflected on the choices we have made. 
        
To give an example of how our reflections assisted to ensure consistency 
throughout the research project is how we chose to do a case study on the Girl Scout 
case. The case has played an important part in our writing process, as we had to 
continually refer back to the case to reflect on its relevance compared to the other data 
we use. By reflecting on our choices made on a more meta-theoretical level we make 
sure to create the consistency Harboe supports and as a result we generate a red thread 
throughout the project. 
        Other examples can be put to the fore, to show how our reflections have been 
crucial for the direction of our research process. For example, when deciding on our 
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research topic and problem formulation, we became aware of that we already had 
preconceived viewpoints of ‘Copyright’ and also about the Girl Scout case. 
        We found common ground that it would be interesting to investigate music 
copyright because we all agreed the present copyright law seems obsolete and does 
not fit to the way society is structured today. 
        Our preconceived opinions build on our view that society is so dependent on 
technology today that it cannot evolve without it. The problem is that technology also 
creates access to a world without limits and control. It is impossible to keep track of 
all the people in the world, because it is easier than ever to communicate and share 
across borders. With the means of technology there is no border. The rules and laws 
that are set up for society to live by need to be updated, but perhaps not in a 
constricting way - but more liberal. Constriction is no longer realistic and it is no 
longer possible to carry out the constrictions to those who infringe the law, when 
Internet technology is concerned. Laws has to be in connection with reality, or else no 
one will be able to live by the laws, which can be seen in the Girl Scout case, and the 
many attempts of lawsuits against copyright infringers. With these ideas as point of 
departure for our research process, we thought it would be interesting to get a better 
understanding of why copyright work the way it does today, and if others has touched 
the subject before like what we found out about other possibilities or alternatives to 
copyright, which one of our key theorists Lawrence Lessig specialises in, when he 
talks about the concept 'free culture' (see chapter about theory). This common interest 
helped motivate us to investigate our problem statement further, and apply additional 
and different angles to the problem to gain an in-depth understanding. Therefore it 
was also important to be able to ‘look beyond’ our subjective views, and be even 
more objective in some parts of our project, while at the same time being able to 
apply another set of viewpoints or theories when trying to understand the case. Most 
of our viewpoints or theoretical perspectives derive from the two most dominant 
positions taken by the people involved in the specific case, for instance, the ones who 
agree and those who disagree with the current copyright laws, but that does not 
exclude other viewpoints in a matter of ethical discussion of what is right and what is 
wrong regarding music and public performance. This diversity of viewpoints has been 
encouraged in how we analysed the data, and is one of the reason for applying several 
theorists to our case study. 
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2.2 Selecting a case study              
        Deciding on a specific case had to be done carefully to be able to choose the 
case best suited for the knowledge we wanted to gain (Flyvbjerg, 2006, p. 229). 
Therefore, our keystone to this project is our selection criteria for choosing a certain 
case. The methods in case studies are for the most parts qualitative research methods, 
and even more so if the focal point is empathy and insight as in participant 
observations. In some cases it might be necessary to include quantitative methods if 
the goal is to generalise or position the case in a wider context (Harboe, 2010, p. 63). 
Our problem formulation encouraged us to find a so-called story that fits 
within the topic of performing music in public. To do this we sat down and decided 
on a certain set of criteria for our specific case. We had to decide what we would like 
to include and exclude to select a relevant case. 
        Usually, when choosing a case study it is used to create understanding of 
general knowledge, but this is not the intention we had when we chose to do a case 
study. We specifically chose to do case study to dig deep and create an understanding 
of copyright at work in a specific context that critically might verify our preconceived 
opinions or possibly falsify them by applying theories that both has arguments for and 
against copyright. The point is that the case gives insights that are influenced by our 
own preconceived ideas; hence it is not focal point to verify or falsify our 
preconceived ideas. Rather, this takes on case studies as research method is a typical 
qualitative method because it avoids general theories, but according to Olsen and 
Pedersen (2005, p. 136), tend to 'use case studies to give good or critical examples 
that illustrate a more general point'. In continuation, a misunderstanding often 
connected with case studies is the preconception that a case study is biased in the 
sense that it will verify the researcher's preconceived views, but experience has 
proven the exact opposite, that a case study will falsify all preconceived views and 
theories (Flyvbjerg, 2006, p. 237). 
        One problem arose when we found out how difficult it was to find a case that 
was both relevant to our topic and had enough material attached to it. There were a lot 
of cases on the Internet, but all we could find were a few sources to each case, until 
we discovered the Girl Scout case. This was a good relatively contemporary example 
of what we attempt to explore: public performance in conflict with copyright. The 
case got so hyped in the media because of two opposing mediums, which exemplifies 
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the complications there is between the music copyright law and the public ethical 
opinions there are on the matter of music and public performance. 
By selecting the Girl Scout case, which seemed to be a very interesting case 
and also very relevant to our problem statement, we were able to continue further on 
in the process of the project. The step we had to take after the selection of method 
involved the data we would use in our analytical strategy to derive a set of new data. 
In other words, the essential data we need in order to gain new understandings of the 
case and address our problem formulation. 
 
2.3 Deciding on theories 
        As our project applies qualitative research methods, we will be analysing our 
empirical data with interpretations and theoretic analytical tools. The term for this is 
also referred to as the hermeneutic analyses (Harboe, 2010, p. 157). 
 
Qualitative methods seek to find answers to problems, and it is very closely 
bound to the human side of the issues, where quantitative research methods focus 
more on statistics and numbers. Qualitative research can shed light on the data by 
answering how and why, and in that way come closer to the social or cultural issues at 
hand (Olsen and Pedersen, 2005, pp. 204-205). In our case the qualitative method 
helps us understand why the copyright laws are formed, as they are when it concerns 
public performance. We retrieve essential background data to answer our problem by 
using qualitative research methods. It gives us the knowledge we need to raise the 
ethical discussion, which we aim to do to gain new understandings and to answer our 
problem formulation. 
To get to that point in the project, we first needed to decide on which theories 
to apply. This was done first by doing research on the topic of music copyright. The 
results led to a broad selection of different theories, and articles, and again it was 
necessary to set up criteria for the selection of data. 
One of the criteria was it had to be contemporary to what we would like to 
investigate, so early theories on how intellectual property started, ended up being 
more under prioritized for theories or ideas on what music copyright is, should, or 
could be. 
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It is not enough to just have chosen theories, because the application or the 
analysing is the main purpose for us to get a better understanding of the phenomena of 
copyright and public performance. We have to be able to understand how we do this, 
and this can be done by reflecting over our process with the project, and by using an 
analytical strategy, which in our case is the deductive method. 
 
2.4 Using a deductive method 
We are using the deductive method because we are not starting our research 
with a fixed hypothesis but rather through a problem statement, in this case 
concerning public performance. We set off from a general perspective and aim to be 
able to make more specific claims later on. The way of doing this is to first present 
the points of relevant philosophical perspectives, e.g. John Locke or Jeremy Rifkin 
and later applying these theories on to the Girl Scout case, in order to gain new, and 
relevant knowledge in order to be able to make more specific statements. We are not 
only doing this but also interconnecting the different insights we got out of our 
analysis and continuing our research process from this new. Because ASCAP is one 
of the key actors in the Girl Scout case, we will also explore their organisational 
structures, methods and justifications and apply the significant points on to the Girl 
Scout case. During the whole deductive process, we are “wearing critical-analytical 
glasses”, which means that we are exploring our subquestions from a critical 
standpoint. 
The goal is that we  and in the end we get a clearer understanding of the explored 
aspects and also are aware of which new problems arose. 
 
A part of the reflexive process is also including and processing what we have 
learned throughout the semester. We will in the following section reflect on how the 
progression-course Project Technique for this semester has been useful regarding our 
project work. 
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2.5 Project technique 
The first Project Technique class introduced us to project work and mainly the 
first stage of it - “the shopping”, helped us to understand the first and most important 
phase of the project itself. We acquired the idea of how a project group should be 
formed, as well as how to choose the most suitable topic and co-workers. 
 
When it comes to the group dynamics there has not been any significant 
problems, at least no problems that has been worth any discussions in the group. 
Since the very beginning of this project we have had a flat leadership structure. Most 
of the members of the project are new to such way of working, so no one felt entitled 
to have any sort of authority. A flat leadership structure has its advantages, but also its 
disadvantages, which we have had to consider later on. One advantage is that 
everyone gets an equal chance to express an opinion on how the project is formed. 
This is important further in the project work, since it is crucial that every member of 
the group is continuously interested in the subject. Another advantage is the social 
aspect - it is easier to strengthen social bonds when every member is equal. The flat 
structure of course has its issues it can for example sometimes be difficult to know 
where the project is heading. Another disadvantage is that our meetings tend to 
become uncoordinated. In order to deal with this problem, we have been selecting a 
chairman for each respective meeting. The biggest disadvantage is that it is hard to 
make sure everyone is doing their share of the work. Such problems occurred from 
time to time, but it did not stifle the process and they could be worked out 
individually. Towards the end of the project the flat structure gradually changed into a 
structure where our group has a few de-facto leaders. This is not something we agreed 
upon, but as the project progressed, the individual personalities became more visible. 
The de-facto leaders are not leaders in the sense that they have ultimate authority in 
where the project is going, they act authoritative rather than authoritarian. This gave 
everyone in the group a sense of guaranteed progress. 
 Planning our work through the entire project has been challenging for the 
group, mainly because our project has changed significantly during the process. 
Towards the end of the project we made a Gantt chart, this was done because we had 
lost the sense of how far along we were in the project, and it helped us get an 
overview of what had been done, what we were doing, and what still had to be done. 
In that way we found our project status again.   
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In the very beginning of the project we had a sense of which direction the 
project was going to take. We spent a considerable amount of time trying to narrow 
down the main subject of our project, which changed from “copyright” to a specific 
exemplary case about the licensing-organisation ASCAP demanding a licence from 
Girl Scout organisations all over the United States. We had problems defining the 
problem formulation, but the project-technique class on the 13th of September 
regarding how to make a problem formulation and research questions was very 
helpful. We learned a lot about do's and dont’s. However, the most helpful part was 
the conversations we had with the other groups, from which we got some actual 
examples. The classes are surely necessary, but getting some perspective of how the 
rest of our house interprets the content of the classes gave our group a better idea of 
how our project is going to turn out.  
 The last, but not least course on the “Oral presentation and giving feedback” 
was crucial for the understanding of how the oral exam is structured, as well as the 
content of it. We were given many important pieces of advice in terms of how to 
make a good presentation within the exam and also some useful methods on how and 
what to focus on during the performance. 
 
The Project Technique course has been useful, but mostly when we reflect 
back upon it in the last stage of the project. It can be difficult to implement the things 
one learns in such a course when one has very little to compare it with, but our first 
experiences with the Project Technique course has been overall positive. It has helped 
the group notably when it comes to structuring the project itself, but it has also been 
helpful in terms of providing ways to find academic references and considering our 
group dynamic. 
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3. The Girl Scout case - How it all started 
Our case-study and main focus in this project will be upon an event that went 
on from 1995 to 1996, where ASCAP decided to charge several Girl Scout camps all 
over the US money because ASCAP suspected public performances. The American 
Camping Association and Girl Scouts of the U.S.A are only two of the big 
organisations with several Scout camps around the US that got involved with ASCAP. 
Later we are also going to analyse the ASCAP Bill of Rights on background of the 
event, and also discuss Lawrence Lessig's and Jeremy Rifkin's theories and apply 
them onto the Girl Scout case. 
 It began in 1995, when the American Society of Composers, Artists and 
Publishers reached out to all the camps in the US and demanded that the non-profit 
camping/scout organisations (The American Camping Association, among others) 
should pay a licence, because the Scouts and members attending these campouts were 
known to sing songs and play music during these kind of trips 
(http://www.nytimes.com/1996/12/17/nyregion/ascap-asks-royalties-from-girl-scouts-
and-regrets-it.html?pagewanted=all&src=pm, accessed 18/10/13). These activities 
were by ASCAP viewed upon as public performance. 
The lawyer the American Camping Association later got a hold of, as a result 
of disbelief after this demand, stated that ASCAP strictly had the law on their side. As 
long as the songs the campers were singing were licenced, and it was being performed 
'where a substantial number of persons outside of a normal circle of a family and its 
social acquaintances is gathered' 
(http://www.nytimes.com/1996/12/17/nyregion/ascap-asks-royalties-from-girl-scouts-
and-regrets-it.html?pagewanted=all&src=pm, accessed 18/10/13), ASCAP had the 
right to demand a licence from them. 
 
This sentence is the law protecting the authors and publishers rights when it 
comes to the use of their intellectual property for public performance. And since 
ASCAP owned the rights to around 4 million copyrighted songs made by 68.000 
different members of their organisation, it was hard to deny the possible fact that the 
members of the American Camping Association had been singing at least one of 
ASCAP's licenced songs around the campfire. “God Bless America” is for example 
one of the four million songs that is on their licensing list 
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(http://law2.umkc.edu/faculty/projects/ftrials/communications/ASCAP.html, accessed 
18/10/13) 
 
The American Camping Association has later on admitted that ASCAP did not 
really say how much money they wanted to charge from the different camps, but after 
some negotiating they seemingly agreed on a fee consisting of $250 each year for 
their large Scout camps (http://www.nytimes.com/1996/12/17/nyregion/ascap-asks-
royalties-from-girl-scouts-and-regrets-it.html?pagewanted=all&src=pm, accessed 
18/10/13) However, Girl Scouts of the U.S.A for example, was one of a few Scout-
organisations that refused to pay anything at all 
(http://law2.umkc.edu/faculty/projects/ftrials/communications/ASCAP.html, access 
18/10/13). 
It later on appeared as the conflict was solved, but many of the respective 
Scout camps did not pay the agreed license, and this resulted in the event that the 
American Camping Association's had to send out a newsletter to each respective 
camp in the organisation, where they wrote about the consequences of not paying up 
(which they claimed could be up to a year in prison and $100.000 per public 
performance), and strongly encouraged their members to pay the $250 licence fee. 
Still, only 16 Girl Scout camps out of 256 did so 
(http://www.nytimes.com/1996/12/17/nyregion/ascap-asks-royalties-from-girl-scouts-
and-regrets-it.html?pagewanted=all&src=pm, accessed 18/10/13). 
 
This series of unpleasant events and economical struggle for the Scout camps 
soon turned out to be bad publicity for ASCAP, as footage of over 200 Girl Scouts 
dancing a specific and recognisable dance belonging to a (at that particular time) 
popular song called “Macarena” during the Diablo Day Camp near Oakland, in 
silence. This video leaked out together with an article from the Wall Street Journal. 
This particular camp had decided that they did not have the money to pay the licence 
fee, so the staff told their Scouts that they were not allowed to sing or listen to music 
anymore (http://law2.umkc.edu/faculty/projects/ftrials/communications/ASCAP.html, 
accessed 18/10/13). Therefore, the girls had to learn to dance the specific 
“Macarena”-dance without music while camping with Diablo Day Camp. As 
mentioned, this created a bad publicity for ASCAP, but the fact is actually that the 
licence to the song 'Macarena' was owned by Broadcast Music Inc. (BMI), and not 
	   13	  
ASCAP (http://www.nytimes.com/1996/12/17/nyregion/ascap-asks-royalties-from-
girl-scouts-and-regrets-it.html?pagewanted=all&src=pm, accessed 18/10/13). But 
because ASCAP was the only music licensing company that had reached out to the 
American Camping Association (and the other organisations all over the US), they got 
the blame. Media all over the US told the story over and over again, and ASCAP went 
to the public media themselves and claimed that they had only meant to licence live 
public performances at these camps, which in their case meant professional musicians 
performing live concerts 
(http://law2.umkc.edu/faculty/projects/ftrials/communications/ASCAP.html, access 
18/10/13) 
 
 
Vincent Candillora, who is ASCAP's director of licensing, could not hide the 
fact when confronted that he thought it was unfortunate that the Wall Street Journal 
had revealed that this was the first year ASCAP claimed royalties from children's 
summer camps. He also asserted in an article to The Washington Post that one of his 
associate's statement had been taken out of context. This associate's name was Lo 
Frumento, and he said that ASCAP was going to “sue them if necessary” if the camps 
did not pay their fee. In the article, Candillora claimed that his organisation already 
had planned to return all the royalties collected from any Girl Scout camp that year, 
but that they would continue to claim their rightful licences from the big summer 
camps with public performances 
(http://law2.umkc.edu/faculty/projects/ftrials/communications/ASCAP.html, accessed 
18/10/13). The following question is then quite necessary to ask, but the answer is 
also yet obvious: Would ASCAP have stopped licensing the small Scout camps if the 
media had not discovered the actual conditions? It is doubtful. ASCAP had the law on 
their side, but the general population of the United States seemed dissatisfied with the 
fact that ASCAP had the right to charge Girl Scouts for presumably singing around 
the campfire. If people want the law to be changed or withheld in another way, it is 
possible to change it if enough people stand together and has the same opinion about 
it. What is most important to protect, the rights of composers and publishers or the 
rights of common people's freedom to enjoy music?  
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4. Concepts and definitions of copyrights 
To create a better understanding parts of how the music industry works, in 
terms of different licensing methods and copyrights. In this section we define some of 
the most crucial points of which are repeatedly being used throughout the project.  
 
4.1 Defining the term “Copyright” 
In order to properly understand and define what copyright is, we need to 
define property in general first. Property can be divided into two categories: 
 
 
•               Real (land and things built on land) 
•               Personal property (everything else) 
 
        An important part of personal property is intellectual property (the right to 
own non-physical objects). The main categories of intellectual property protection are 
copyrights, trademarks and patents. Copyright is a form of property ownership, which 
applies to certain kinds of artistic and creative work. It gives the creator/owner the 
exclusive right to control and profit from his work. Those rights are for example to 
reproduce, distribute, adapt, publicly perform or display copyrighted work. Originally 
it has been established to stimulate more artworks, by giving a financial incentive. 
        Different kinds of creative work can be copyrighted, for example songs, sound 
recordings, films, television shows, plays, dance routines, books, poems, ideas, 
photographs, paintings, sculptures, computer games/programs or websites (Moser, 
2012, p. 25). When it comes to the US law, it consists of “original works of 
authorship fixed in any tangible medium of expression, now known or later 
developed, from which they can be perceived, reproduced, or otherwise 
communicated, either directly or with the aid of a machine or device”(Allgrove, 2012, 
p. 656). 
        Different countries have different laws when it comes to copyright. The 
duration of the copyright law usually varies from 50 to 70 years after the death of the 
author who made the copyrighted work. 
        The Girl Scout case, on which this project is based, took place in the United 
States, so therefore the US law is our main concern. The copyright duration in the 
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United States depends on the year of publication. The length of copyright according 
to the year of publication is described in bullet points, for better clarification. 
 
• Before 1923 - no protection (those creations therefore go under the category of 
public domain - no longer under any kind of copyright protection) 
(http://legal-dictionary.thefreedictionary.com/Public-domain, accessed 
6/11/2013). 
• From 1923 to 1963 - without a copyright notice there is no protection. 
• From 1923 to 1963 – a creation with a copyright notice is originally 
copyrighted for 28 years plus a renewal for 47 years (there is also a possibility 
of 95 years of protection in total after publication). 
• Between 1964 and 1977 - 28 years plus automatic 67 years renewal. 
• After 1st January 1978 – protection for the lifetime of the author plus 70 years 
after his/her death (in case of more authors, the 70 years duration starts when 
the last of them dies); creations made for hire, anonymous or pseudonymous 
are copyrighted for 95 years from first publication or 120 years from creation 
(depends on which one is shorter), but if the author is revealed, the duration is 
standard 70 years (Allgrove, 2012, pp. 660-661) 
 
Initially copyright was territorial, limited to for example a state 
(http://www.wipo.int/export/sites/www/freepublications/en/intproperty/909/wipo_pub
_909.pdf, accessed 6/11/2013). But almost every country has signed at least some 
international copyright agreements. However, different countries may have specific 
features according to their copyright laws 
(http://worldcopyrightlaw.com/copyrightsurvey, accessed 6/11/2013). The United 
States is a part of these international copyright treaties: Universal Copyright 
Convention, The Geneva Phonograms Convention, Berne Convention, TRIPS 
Agreement, WIPO (World Intellectual Property Organization) Copyright Treaty and 
WIPO Performances and Phonograms Treaty (Allgrove, 2012, p. 655). 
There are some limitations to the exclusive rights of the creator, such as “fair 
use”. The regulations on this aspect of copyright vary from country to country and are 
rather recommended terms to consider than clear regulations. Since the concept of fair 
use is widely used in the US, we will clarify it later in this project. 
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        As soon as a creation is fixed in a tangible form, there is automatically 
copyright on it. Nonetheless it can be useful to register the work in a register. This 
will also benefit the copyright-owner in potential lawsuits 
(http://inventors.about.com/od/copyrights/a/copyright.html accessed 6/11/2013).  In 
general, it can often be hard to find the copyright owner, whose permission is required 
if you want to use his/her creation. 
 
4.2 Copyright through time 
To create a better understanding of copyright it is important to look at the 
history. This will give a better overview of why the copyright laws are stated and 
carried out the way they are today. An important step as just mentioned is to create 
understanding in order for us to create a foundation upon which we can start with the 
analysis of the Girl Scout case. 
 
The earliest examples of what one might call copyright, originates from the 
invention of the printing press 
(http://www.historyofcopyright.org/pb/wp_27fa9cd0/wp_27fa9cd0.html, accessed 
10/12/2013). Before the invention of the printing press all copying had to be done by 
hand, something few were capable of, so copyright was never an issue 
(http://www.ipo.gov.uk/types/copy/c-about/c-history.html, accessed 10/12/2013). In 
light of today's copyright laws this might seem surreal that no one has any legitimate 
and lawful claims to intellectual property. When the printing press came to Europe the 
picture changed dramatically since copying was now a lot easier and faster. You could 
now speak of 'mass production' in literature 
(http://www.historyofcopyright.org/pb/wp_27fa9cd0/wp_27fa9cd0.html, accessed 
10/12/2013). Now books could be printed in numbers far greater than one’s own need. 
And as soon as mass production comes into the picture the debate on intellectual 
property begins. Earlier the copying of a book was considered work, and this work in a 
way justified the copying. When a minimum amount of work is being put into 
copying, an original author easily gets the feeling that his work is being exploited. In 
the early 1500’s the first laws concerning the right to print specific works of literature 
were created (http://www.historyofcopyright.org/pb/wp_27fa9cd0/wp_27fa9cd0.html, 
accessed 10/12/2013). Back then the laws was created mainly as a method of 
censorship, the question of the rights of the author was addressed much later since 
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intellectual property was seen as public domain. The idea that one could own a literary 
work was not an issue at that current point in time. 
The Statute of Anne created in Britain in 1710 was the first copyright law 
(http://www.historyofcopyright.org/pb/wp_ff342f50/wp_ff342f50.html, accessed 
10/12/2013). The law was very basic in light of the current copyright situation and 
applied only to the copying aspect, in other words you could do whatever you wanted 
with a book or sheet of music as long as the author approved the printing. Today the 
aspect of copying is of course a big issue in copyright law, but the use of the 
intellectual property is just as much, if not more, important than the copying (see 
chapter 4.4 on Jeremy Rifkin). In the case we are going to present about the Girl 
Scouts the issue lies in the use of the music, this situation would have been 
unthinkable when the Statute of Anne was created. The exclusive rights to copying 
lasted 14 years, after the 14 years the author could renew his rights. When this period 
was over the work was considered public domain 
(http://avalon.law.yale.edu/18th_century/anne_1710.asp, accessed 10/12/2013). But 
how was the period of 14 years agreed upon? There are of course many factors to be 
included in this questions, but it is clear that their view on intellectual property was 
much more liberal. Of course even in these early days of copyright law there arose a 
debate on the subject. One party argued that without copyright laws there would be no 
incentive for authors to create literary works, and the other party argued that the 
copyright laws would amount to monopoly creating overpriced books and preventing 
the spread of knowledge (viewed by many scholars to be essential in the Age of 
Enlightenment) (http://www.btlj.org/data/articles/25_3/1427-
1474%20Bracha%20050911.pdf, accessed 10/12/2013). The debate is very similar to 
the one that is going on today. We have one side saying that compensation is a 
necessity, and another side saying that the compensation might stifle creativity 
because it turns art and knowledge into a commodity. 
         
While the British played a large part in the creation of copyright laws 
concerning the act of copying, the French were also concerned with public 
performances. Before the French Revolution, Comédie-Française (a state-theatre 
located in the French city of Paris) were granted exclusive rights to the public 
performance of all dramatic works. After the revolution in France ended, the National 
Assembly abolished the Comédie Françise rights because of a major dispute 
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(http://books.google.dk/books?id=tgK9BzcF5WgC&printsec=frontcover&hl=da&sou
rce=gbs_ge_summary_r&cad=0#v=onepage&q&f=false, accessed 10/12/2013). Now 
anyone could establish a public theatre and make public performances, the rights to 
these public performances of course had to be granted by the author beforehand. The 
National Assembly saw published work as public domain by its nature, and therefore 
an author’s rights were an exception to this rule in order to compensate the author for 
his work. They seemed to hold the view that the work was more important than the 
author, the author is merely a means to an end. These rights were valid throughout the 
lifetime of the author and five years after his or her death. This period was later 
extended to ten years 
(http://books.google.dk/books?id=czjaQm2RZ7sC&printsec=frontcover&hl=da&sour
ce=gbs_ge_summary_r&cad=0#v=onepage&q&f=false, accessed 10/12/2013). The 
period in which copyright is valid is extended enormously, and this may lead to even 
greater debate. The fact that the period surpasses the author's life is interesting. Our 
case about the Girl Scouts could have originated in the alienation the users feel 
towards the copyright laws. When a copyright period surpasses the authors lifetime it 
can for a consumer easily feel as if the laws have no basis in the situations of regular 
people. The way the public reacted to the Girl Scout case is a good example of this. 
The public simply refuted the claims of ASCAP on the grounds that the claims don't 
seem to have any basis in reality. 
         
In 1886 the first international copyright laws were established. This took place 
in Berne, Switzerland and the laws are referred to as the Berne Convention 
(http://www.historyofcopyright.org/pb/wp_f12e0c69/wp_f12e0c69.html, accessed 
10/12/2013). First of all the Berne Convention requires each member to recognize the 
copyright laws of other countries in the same way they recognize their own 
(http://www.wipo.int/treaties/en/ip/berne/trtdocs_wo001.html, article 2, accessed 
10/12/2013). So if a work is originally from Britain and then published or performed 
in France it falls under the French copyright laws. So the convention takes into 
account the country of origin. The Berne Convention also states that members must 
have certain minimum standards in their copyright laws, for example it requires that 
copyright arises the moment an author finishes his work and not when it is registered 
to the government or a similar institution 
(http://www.wipo.int/treaties/en/ip/berne/trtdocs_wo001.html, accessed 10/12/2013). 
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This part of the convention clearly has roots in the concept of natural rights (see 
chapter 4.1 on John Locke). Another part of the convention requires that the term of 
copyright must last the lifetime of the author and a minimum of fifty years after his or 
her death; members are free to extend this period if they wish. In 1928 The Berne 
Convention was extended to introduce the concept of moral rights. This means that 
the author has the right to be credited for his work and that he may at all times object 
to use of his work that could damage its integrity. This is especially relevant in 
today’s world where musical artists increasingly use sampling in their works 
(http://www.onlineartrights.org/issues/sampling-and-appropriation/sampling-and-
appropriation, accessed 10/12/2013). The Berne Convention takes the stand that 
initially the author has supreme rights over his work and that he must himself 
negotiate these rights when dealing with distributors. 
It is clear that since the very first issues of copyright the laws have become 
increasingly complicated and comprehensive mainly because of the development of 
technology and our increasingly globalised world. At the same time the amount of 
debate increases. It seems as if the more laws are being created the more debate 
arises. The need for laws arise because a group of people spark up a debate, but these 
new laws that are established soon after become the target of another debate. As the 
laws grow more and more intricate the public becomes increasingly alienated to these 
laws, which then sparks up new debate. When reviewing history it seems the 
development is going in circles, but then again the development could also be viewed 
as a spiral that must break at some point. But then who will break the spiral? The laws 
and the debate have both developed a lot, but it seems as if it is going in the same 
direction as always (laws are getting more complicated, and the debate revolves 
around the same arguments). Technology on the other hand is changing in ways no 
one would have imagined just a few decades ago. So from a historical point of view 
technology is the area where the resolution in this conflict might lie. Creative 
Commons, which will be elaborated on, is one result of the technological progress the 
last years, and is possibly a better and more sustainable alternative for the future. It is 
a concept which, allows the musicians to have control over their own creative work, 
instead of being dependant on the big record labels and licensing organisations. Then 
again, it is hard to predict the future, especially when it comes to technology. The 
Internet is an example of technology that is nearly impossible to control or to predict 
the future of, so one should not draw early conclusions as to when this conflict can be 
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resolved. 
 
4.3 What is ASCAP? 
In the Girl Scout case, the licensing-organisation ASCAP (American 
Association of Songwriters Composers And Publishers) is obviously extremely 
important, since they were threatening to sue the American Girl Scout association as 
described in the previous part about the case. Consequently, it is crucial to have a look 
at the history, structures and methods of ASCAP. 
 
 In America there is not only ASCAP, but also two other big music licensing 
organisations; BMI and SEASAC. ASCAP and BMI are the biggest two and both of 
them hold approximately 45% of the licenses for lyrics and compositions of music. 
SEASAC is smaller and holds only about 10% of the licensed songs (Sadler, 2005, p. 
294). Since ASCAP and BMI own almost the half of all licensed songs, this means 
they also “own” a big amount of culture. 
 
ASCAP's purpose as a PRO (Performance Right Organisation) is to protect the 
public performance of non-dramatic copyrighted work. A public performance is 
defined by ASCAP as a performance, which, “occurs either in a public place or any 
place where people gather, other than a small circle of a family or its social 
acquaintances. A public performance is also one that is transmitted to the public; for 
example, radio or television broadcasts, music-on-hold, cable television, and by the 
internet” (http://www.ascap.com/licensing/licensingfaq.aspx#general, accessed 
1/12/2013). 
 
        ASCAP is ruled by the Board of Directors, elected by the members every 
second year. The current president and Chairman of the Board is Paul Williams, a 
famous singer, songwriter and currently also the Strategic Marketing Director at Sony 
Nashville(http://www.ascap.com/about/board-intro.aspx, accessed 1/12/2013). Under 
him, more than 460.000 songwriters, composers and music publishers are represented, 
and so approximately 9 Million songs are being licensed. 
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         In 2012, 828.7 Million dollar were given to the members. The rest of the 
income (11,6%) was spent to cover the operating expense 
(http://www.ascap.com/~/media/files/pdf/about/annual-reports/2012-annual-
report.pdf, accessed 1/12/2013). This range was not given from the beginning. When 
ASCAP was founded in 1914 in New York, the structure was really basic and there 
was not really a financial basis for operating. But in the next years the organisation 
grew rapidly. A significant point was reached when it became common to own a radio 
in the twenties. This changed both society and ASCAP's operating extent. 
        As you will see later, radio is now one of the most important incomes. Even 
so, it was not always easy for ASCAP to claim the fees from the radio stations, 
exemplary for this were the forties, when many radio stations did not want to pay the 
fees any longer and founded a competing organisation to make the costs of the fees 
lower. As it turned out, the radio stations agreed on the fees ASCAP was asking for, 
but still it is interesting that there happened to be a rejection of paying the licenses 
before the Girl Scout case. 
 
         Technological improvement opened the possibility of tracking performances 
on the Internet. After 2000, probably to a big extent because of the new technological 
possibilities, the “Digital Millenium” Copyright Bill and the “Sonny Bono Copyright 
Extension” passed the Congress. This was highly appreciated by ASCAP, the 
organisation was negotiating in the passage itself. 
 
        With the growing criticism on ASCAP they made the “Bill of Rights” in 2008 
which was published and signed by ten thousands of members. This document is a 
defence or justification for the operation ASCAP is taking and it attracted public and 
Congressional attention (http://www.ascap.com/about/history.aspx, accessed 
1/12/2013). We will elaborate on the Bill of Rights later in this project, in the chapter 
called the ASCAP Bill of Rights – Analysis and application.  
 
        It is worth taking a look at who ASCAP is and are currently licensing. The 
main income is achieved by TV and radio, but also by background music services, 
colleges, universities, concert presenters and symphony orchestras. Furthermore there 
are hundreds of thousand of the so called “general licensees”. These affect for 
example bars, pubs, skating rinks, circuses and plenty others. This definition could be 
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seen as indistinct. To be able to keep track of the performances, the organisation is 
using census surveys and sample surveys, in order to give the right amount of 
royalties to the members (http://www.ascap.com/members/payment/, accessed 
1/12/2013). 
 
        One might have gotten an impression of how ASCAP is structured and which 
methods they use. If their actions are morally right, like for example threatening to 
sue the Girl Scouts, is debatable. Except for the explicit critic on the Girl Scout case, 
there are also other matters that have been criticised, since there are many people who 
are dissatisfied with ASCAP’s work. 
 
        This also holds when you compare their membership-fee with BMI’s. It is free 
to be a member of BMI if you are a songwriter, while the membership in ASCAP 
costs 50 dollars. If you are a publisher, it is much more expensive to become a 
member of BMI, which implies the different purpose of the performance right 
organisations (ww.ram.org/ramblings/philosophy/fmp/royalty-politics.html 2013, 
accessed 1/12/2013). 
 
        Beside this, some people say that ASCAP is wasting money for the rent of 
their headquarters for example at the Lincoln Square, expensive lawyers, parties and 
advertisement. What is also important to remember in this context is, that ASCAP can 
take as much money of the members' money as they want, to cover the cost for the 
fighting court cases. All this money could theoretically go directly to the members 
(http://www.mosesavalon.com/why-you-should-think-twice-before-joining-ascap-
bmi-or-sesac-part-ii-non-profit-nonsense/, accessed 1/12/2013). 
 
        But what may seem even more reasonable to criticise about ASCAP is its 
structure. The people making decisions are members of the Board, who are elected by 
members. This is noticeably stated on their homepage and in their annual report. So 
far so good, but the problem is, that the votes are weighted according to the royalties 
you received this year. As an effect, the big artist have much more influence than the 
small ones, and this fact makes it obviously unlikely that the interests of 
“economically weaker” artist are going to be represented in the Board properly. 
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        When it comes to the division of the royalties, ASCAP generally favourites 
the artist who get heavier airplay. Additionally, according to the “follow the dollar 
principle”, performances on the big radio station are more worthy than those on the 
smaller ones. This again is bad for the smaller artist, but enriches the big ones. Only 
the 200 most played live performances are given the royalties, the others are left 
empty handed (http://www.techdirt.com/articles/20120323/18055718229/how-ascap-
takes-money-successful-indie-artists-gives-it-to-giant-rock-stars.shtml, accessed 
1/12/2013). 
         
Another problem concerns the system of analysing unknown songs. Music 
experts identify the work, but it is not clarified or made published how qualified those 
music experts are. Moreover some people are criticising that there is a different 
treatment for promoters of serious music and promoters of all other music. There is no 
real definition of serious music available. The serious music promoters are allowed to 
only pay for the single performance, while the other promoters have to pay the fees 
for the annual blanket licence. (ww.ram.org/ramblings/philosophy/fmp/royalty-
politics.html, accessed 1/12/2013). 
 
        The last critical point is, that since ASCAP is also demanding licences from 
small bars, pubs and NGOs, these places/organisations have enormous troubles 
paying the license. Accordingly, music vanishes from workplaces and pubs that can 
no longer afford to pay the license for live musicians. The consequences are often no 
live music bands, open-mic nights or similar creative performances 
(http://digitaljournal.com/article/265132, accessed 1/12/2013). 
 
        As a conclusion, it is clear that ASCAP is an extremely powerful organisation, 
owning a huge repertoire of music, and it is extremely difficult to avoid being a part 
of a public performance, since this is already a legal problem licensing-wise when 
you are singing “Happy Birthday” at a birthday party, because a licensed song is 
being performed to a substantial number of persons, as explained in the chapter about 
the line between public and private. It is debatable if some of the structures are ethical 
and who really profits from the fees. Furthermore it is worth to consider if it is 
morally justifiable that even small pubs, NGOs or Girl Scouts have to pay a licence 
fee. ASCAP’s methods are debatable on who they benefits whether it is themselves 
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and their members or if it is the little people (the users). In the next unit we will 
analyse the Girl Scout case and have a look at why the Scouts acted the way they did. 
 
4.4 Music licensing 
In order to lawfully play music in public, also known as a public performance, 
you need a licence. In America the biggest companies who distributes music licences 
are ASCAP and BMI. It is for the business owners to figure out what kind of licence 
they need for their business for example a bar licence, restaurant licence or a museum 
licence. According to ASCAP the Girl Scouts needed a public performance licence to 
sing the songs they did because the songs were sung "in a place open to the public or 
at any place where a substantial number of persons outside of a normal circle of a 
family and its social acquaintances is gathered." 
(http://www.ascap.com/licensing/termsdefined.aspx, accessed 11/12 2013)  
 
When getting a licence for your respective business one has to pay an annual 
fee. The amount is judged by objective factors such as how big the business is, how 
many people are going to listen to the music at the same time and in the same place, if 
there is an entrance fee, if it is in a place with many live concerts. All of these features 
determines the price of the licence one is going to pay 
(http://www.ascap.com/licensing/licensingfaq.aspx#general, accessed 11/12 2013). 
This can be a problem for some of the businesses who are for example seasonable 
opened and therefore only need a half a year licence rather than a full year one. Many 
restaurants and bars play music from MP3-files, CD’s and services such as Spotify, 
and even though they bought the rights to listen to the songs when they purchased 
them, they did not buy the rights to play them in public – the amount of money you 
paid when buying the song was only for your enjoyment – if the song is going to be 
used for public performance you will have to get a licence from either ASCAP or 
BMI 
(http://www.ascap.com/~/media/files/pdf/licensing/general/brochures/ascap_keeps_y
ou_in_tune_with_the_copyright_law.pdf, accessed 11/12 2013).  
 
There are some exceptions to the copyright laws and the need to have a 
licence. If you for example are playing a piece of music in class on a non-profit 
educational institution you do not need a licence or permission to do so. This means 
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that all public schools are allowed to show copyrighted material during teachings 
without the concern of getting a huge fine. This does not cover conventions, training 
seminars or other presentations 
(http://www.ascap.com/licensing/licensingfaq.aspx#general, accessed 11/12 2013). 
Although The American Camping Association and Girl Scouts of the U.S.A are two 
examples of non-profit Scout organisations they still needed a license. One can argue 
that the Scouts’ is a learning institution. Scouting in general has always been about 
gaining knowledge about nature, respecting God and doing their best when it comes 
to developing a good society. As an example, Girl Scouts of the U.S.A is easy to 
percept as an institution seeking to educate youth about certain moral perspectives, 
with their Girl Scouts Promise about respecting authority and using the nature’s 
resources wisely (http://www.girlscouts.org/program/basics/promise_law/, accessed 
11/12 2013), together with cultural values of society, diversity and social differences 
(http://www.girlscouts.org/who_we_are/diversity/, accessed 11/12 2013), which 
comes with being involved in spare time activities. 
 
ASCAP has what they call the Bill of Rights, which is a list consisting of ten 
points that states the rights the members claim to have regarding their own music. 
ASCAP’s Bill of Rights point two states that; “We have the right to license our works 
and control the ways in which they are used,” (it is possible to look at the whole Bill 
of Rights in the appendix), so according to ASCAP’s Bill of Rights, they could have 
decided not to demand a licence fee from the Girl Scouts but they still did, so what 
did ASCAP achieve from their actions.  
 
One of the complications for artists and businesses are that there are more than 
one organisation which hands out public performance licenses. The complication for 
the artist can be, which one to choose, as well as for the businesses who wishes to buy 
a public performance license, which one to pay for. Just because you buy one license 
does not make it legal for you to play all music created. One artist is most likely only 
member of one organisation. So this can be a difficult decision when buying a licence. 
Most small businesses would find it very expensive to pay for two or three licenses, 
which contain basically the same right, just to different pieces of music. It should not 
be necessary for it all to be this complicated, and a solution for the organisation’s 
survival and to make it all easier would be a merging of them all to solve the 
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complications, that aren't necessary. 
 
Both ASCAP and BMI (http://www.bmi.com/about, 
http://www.ascap.com/~/media/files/pdf/licensing/general/brochures/ascap_keeps_yo
u_in_tune_with_the_copyright_law.pdf, accessed 11/12 2013) own the copyrights to 
more than 800 million songs all over the world each. The money from the licenses are 
distributed as royalties and goes to the members of the companies. ASCAP would 
have paid back the money that the Girl Scouts had paid for the licenses, so was 
ASCAP more concerned with the principle of having a licence rather than the money?  
 
Music licensing and companies who distributes licences were created to 
protect the rights of the artist, but as it is seen in the Girl Scout case, the licensing 
companies have different agendas, and are not so concerned with people who are 
using the music in non-commercial ways. Copyright laws are not sufficient to society 
any more, laws tend to limit the use of the music rather than to promote it, e.g. the 
Girl Scout case when accused of public performance. 
Music licensing companies has existed for several decades to protect the rights 
of the artists. Their way of controlling that the rights of the artist are being obtained 
are debatable and the licensing fee can feel overwhelming for smaller businesses and 
alternatives have been suggested. To decide if music is public or private we have to 
define public performance, which is what we will try to do in the following section.    
 
 
4.5 What is “Private” and what is “Public”? 
        It is hard to define what a public performance exactly is. We need a form of a 
definition, when we investigate our case further, because the implications of the 
definition of what a public performance is, is why there are so many lawsuits against 
businesses, and organisation, e.g. the threat of a potential lawsuit against Girl Scout 
organisations all over America. 
 
        It is very difficult to define the exact line between what is public and what is 
private. According to the definitions of “publicly” by the U.S copyright law, they say 
a substantial number of persons define a public performance 
(http://www.law.cornell.edu/uscode/text/17/101, accessed at 30/11/2013), but what 
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number of people makes it substantial? This is very vague and poorly defined. The 
way the law is carried out now, it is justified to say that you are allowed to listen to 
music with your close friends and family, but then on the other hand you have to start 
thinking about how many people there can be present before it will be defined as an 
illegal public performance. The Girl Scout case showed that a gathering of girls 
singing around a campfire is enough for companies like ASCAP to threaten to sue 
organisations with the law on their side, because they are gathered more or enough to 
be a substantial number of people to make it a public performance. Even though there 
is no economical gain for the Girl Scouts when they perform around the campfire. 
 
        Early on public performance became part of copyright protection. An artist 
has as part of his rights also the right to perform the piece, or to sell the right to 
others. This is after all fair, that the owner of the creation has rights to the 
performance as well, especially in the business of performances like the music 
industry. In these industries it is important for the creators to be credited for their 
work in order to climb the ladder to succession. For many, this is what they need to 
make a living off, so credit is necessary to survive. The dilemma is: What is realistic 
within this frame? 
        On one side we have the artist, and on the other we have the users of the 
creation. If we explicitly concentrate on music in this example, we can gain further 
understanding of the problem between licensing-organisations and the users of them. 
Music is a part of contemporary and historical culture all over the world, and 
is referred to and talked about constantly in public and private. Songs are sung in all 
levels of society, and not only by the composer or original performer of the song, but 
also by other artists or users who knows the lyrics to the song. When a piece of music 
becomes public, it is very hard to keep track of where and when a song is played 
either in its original form, in various versions, or is being sampled. 
  
Therefore, when a licensing-organisation like ASCAP is trying to keep track 
of this and wants to licence as many as possible, the line between public and private 
becomes rather blurry for the users, but ASCAP seems to think they can define this 
line. Today with all the means of technology, it has become a hard task to track, when 
someone infringes the copyright of a piece of music. It is obvious the music industry 
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is suffering from this, and the problem only grows bigger with time. It is not realistic 
in the time we live in today to gain control of the use of copyrighted music anymore, 
and the laws, which are carried out, are outdated, and not suited to the reality of this 
globalised world. The music industry will never disappear, as long as there is still an 
interest in music. Yet, the law of copyright might need a little re-editing and 
rethinking. The laws has to be true to the situation that is current, and they need to be 
fair to the artists needs, but also respect the user. 
 
So when it comes down to the definition of public performance, the question 
will always be; when exactly is it public and when is it private? The definition from 
the U.S. Copyright Law is not very specific. But to be fair to the user, it would be in 
their best interest to have a clearer definition of how many equals public and in what 
surroundings makes it a public performance, rather than a blurry definition that has 
been abused both by ASCAP but also by the users to win their cases. Furthermore the 
definition is also a more subjective view, which might change during different 
circumstances. The artists are entitled to credit for their work, but in the definition of 
public performance infringement there should be a point taken whether the replay of 
the song by the user is an intention to gain money or success without crediting the 
original artist, or if it is just replayed in purpose of entertainment with no ulterior 
motive. 
 
The importance of explaining public performance and the definition between 
private and public is not to be taken for granted because the rules are very vaguely 
defined and it makes it very complex to understand when the line is crossed. It is 
especially shown in our chosen case when the Girl Scouts were accused of performing 
public performance without a licence, because the Girl Scouts did not intentionally 
infringe the copyright law. Today it is even more difficult to distinguish when the 
rights have been infringed because of the means of technology that are only 
progressing faster with time. Laws has to represent reality and it seems that the 
current terms has to be more precise and at the same time take the progression of 
technology into account. If the laws are not contemporary with the time, it loses the 
effect and people will not be able to follow them because they are unrealistic. The 
next sections will cover other ways that legally allows public performance as well, but 
	   29	  
where it is not necessarily required to have a licence in order to perform public. 
 
4.6 About Public Domain and Fair Use 
        In many countries there are ways of using copyrighted works without the 
permission of the owner. They are not considered as a theft or a violation of the 
owner’s rights. These ways are called public domain and fair use. 
 
        Public domain’s works are authorial works whose copyrights are not 
protected, in other words they are free to use without permission. We have to respect 
only one condition to use them; we cannot claim the authorship of the work. The most 
common way for a piece of creative work to become public domain is that the term of 
protection expires (for instance as explained in the Defining the term “Copyright” 
section), that it has been more than 70 years since the death of the last author, that the 
copyright owner does not follow the rules of the copyright provider or in rare 
circumstances when the owner decides to share his work with the public domain – 
known as “dedication.” (http://fairuse.stanford.edu/overview/public-domain/welcome 
accessed 25/11/2013)  
 
        While the most common intellectual properties in public domain are music, 
texts and art, there are other kinds of works that are excluded from copyright 
protection. These works are not considered as authorial work since its beginning, for 
example ideas, facts or procedures. Here we are again faced with the problem of how 
to set boundaries for what belongs to you and what belongs to all. 
 
 
Another way to use the artistic work without the consent of the copyright-
holder, is if special conditions are met, e.g. the purpose and character of the use, or 
what kind of copyrighted material it is etc. The provisions of these special U.S. 
copyright legislation this is called fair use. In Great Britain there are similar 
provisions known as fair dealing. (STIM, 2010, p. 263) So when it comes to the use 
of fair use, copyrighted work is permitted for purposes such as criticism, parody, 
journalistic reporting, teaching, research, etc.(STIM, 2010, p. 266).  
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        ASCAP of course had the option of not threatening to sue the Girl Scouts, 
after all the Girl Scouts have existed for a long time without having a music licence. It 
is hard to say why ASCAP decided for this option and even though they definitely 
had a right to do it, it is understandable why people believe that the main reason was 
purely financial rather than that ASCAP would care so much for the rights of the 
artists. 
 
        As explained it is possible for the artist to give up the copyright, which 
protects their work. The need for public domain is huge but it is rarely used because 
the created work will not be credited, but as shown - it is possible for the users to 
listen to music legally if it is public domain or used as fair use. Apart from public 
domain and fair use, there is another alternative to copyright as it is now - Creative 
Commons, which is thoroughly described in the following chapter. 
 
 
4.7 Creative Commons - A liberal copyright protection 
        In addition to standard copyright protection, Lawrence Lessig, whose theories 
will be later presented, created an alternative view on copyright. With his new and 
perhaps more modern view he created an organisation functioning as licensing 
organisations such ASCAP. 
        These licences are entirely different to the usual licences delivered by ASCAP 
or similar licensing organisations. Creative Commons, which is the name of the 
organisation, focuses on sharing music more freely. Creative Commons licences are 
modernised so they still focuses on the rights of the artist, but with options which 
allows the artists to share his music under whatever terms he wishes. This 
organisation and its standpoints are more contemporary to the music trends as they are 
seen today. 
 
Creative Commons is a more liberal way of licensing compared to ASCAP’s 
way, which in some ways can be referred to as more conservative. ASCAP is a 
licence organisation that deals with public performance, and its focus on the artists 
rights rather than the users. Creative Commons focus more on the fair relations 
between the artist and user. Creative Commons makes it possible to have a free 
discussion between the artist and the user. With time Creative Commons has become 
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more popular, and it is now used widely by for example Google, SoundCloud, 
Youtube and Wikipedia, all of these are easily accessible media used frequently every 
day.  
The copyright laws and Creative Commons have different approaches of how 
to ensure that all rights are being reserved to the owner. Creative Commons secures 
that some rights are reserved and at the same time still makes it possible for freedom 
within those rights. Where on the other hand the artist has be a member of a big 
licensing organisation for his rights to be protected properly. 
 
        Technology has evolved drastically the recent decades - the result of this is a 
more digitalised and accessible music forum, which has made it possible to stream 
and download music online. Because of the digitalisation it has become easier to 
create music and share it, which also means it has never been more difficult but never 
as easy at the same time to break through as an artist. Difficult in the way that there 
are more existing aspiring musicians with the exact same opportunities, and easy in 
the way that one can break through without a record label, because now the musician 
does not need anyone to sign them to be published. All it takes these days are the right 
music, and good PR skills. This is also where the Creative Commons licences shows 
to be in high demand. The more accessible your music is (for example due to 
Youtube), the higher chance there is for the artist to make a breakthrough, and 
possibly even avoid a charge for the membership. 
 
        With these licences the artist still gets credit for his work however he wishes, 
and at the same time he contributes to the development of the music industry into a 
new direction. In a way this also means the death of record labels that lives off of 
what artists produces, but this is exactly what has been the problem and still is. 
Record labels are suffering under these new terms because the artist no longer 
necessarily needs a record label to break through. It is often in the record labels 
interest to have a tight grip on the artists and the rights to their music for them to earn 
money and survive. Yet, it might also be the case that artists want to make their music 
available for others to use. This is when the artists run into conflicts with record labels 
who are unwilling to give the rights away because if they do, they miss out on their 
chances to make profit. 
 
	   32	  
        This is a very big step forward for an alternative answer to the old fashioned 
copyright protection. Nowadays it has become very normal to use products made by 
others, but the problem so far has been that it was illegal to do so, because of the 
necessary and expensive licenses to use the work. Creative Commons believes that 
video, music, text, and photos should be widely available so creativity and innovation 
can blossom (http://creativecommons.org/about, accessed 30/11/2013).  
The next part will go over the different individual theorists that are relevant to 
understand the laws, ethics and morals regarding property and copyright. These 
theories will all in addition be applied onto our case-study, and help us gain 
knowledge about how to discuss the mentioned laws and ethical implications of the 
issue with mainly ASCAP and the Girl Scouts. 
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5. Theories 
The theorist and philosophers we have decided to use all play a part in our 
understanding of copyright, as well as the relationship between private and public 
property. Some of the philosophers will take a bigger part in our project, but it is also 
important to look at some of the older philosophies of property to understand the 
concept of why private and public property is to gain a historical view and an 
understanding of the way it is now. 
 
5.1 You own the fruits of your own labour - John Locke on natural 
rights 
        John Locke is a British philosopher from the 17th century and is often 
associated with the English Enlightenment. In a wide spectrum of areas Locke 
influenced the political system in the world – through Europe to America. In this 
context it is no wonder that Locke is considered for centuries as one of the leading 
social and political thinkers of all time. (Kramer, 1997, p. 3) 
        John Locke provides one of the most extensive labour theories of property in 
the history of mankind, and as one of first philosophers Locke also brings God into 
these theories. There are two ideas, on which Locke’s theory is based on – the first is 
that a man is the owner of his own body and thus of his own labour (Fisher, 2001, 
p.55) and the second is that God created the Earth for everyone (Fisher, 2001, p.55). 
But is everything on the Earth a common property of the human kind? And can this 
lead to the thought that if someone discovers new land, he can automatically claim 
that he owns it? Locke in his Second Treatise of Government says that the explorer 
cannot claim that until he has actually worked the land or has made an effort to earn 
the property. Here we encounter another Lockean thought - labour produces property 
and the state or government must respect that property both of these were seen as 
natural rights (as well as freedom and protection of your own life) and that individuals 
are entitled to control the products arising from their work. In other words you own 
the fruits of your own labour (Locke, 2009). 
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        From this point, the case of property is excluded from the world that belongs 
to all equally (because all people according to Locke are equal) and given into the 
possession of the man. But a very important part of this idea is, that no one is allowed 
to accumulate assets and consume more than they need for their livelihood, even 
though the ownership arose from their work. So what happened with all those big 
companies, such as copyright organisations? Should there not be some kind of limits 
to ownership? 
        Locke thought about this too and in his opinion people have the right to own 
things according to the three following criteria. First, as already mentioned, that one 
may own appropriate property through one's own labour, second; one may own only 
as much and for so long before it spoil and third; one must leave “enough and as 
good for others.” (Fisher, 2001, p.57) But for example, does ASCAP follows this 
rule?  If we consider that ASCAP wanted to get paid from the Girl Scouts for singing 
around the campfire, it does not look that they are leaving enough for others. 
        Since God created the earth for everyone, all land and materials are free to be 
acquired as long as one mixes it with his own labour. So one may argue that ideas are 
for every ones taking as well, and through the process of labour (songwriting etc.) the 
ideas become actual works of art. But there we face the problem of defining works of 
art (in other words, intellectual property) as a property again. According to Locke’s 
theory we can tell that the song writer made an effort to write the song - put his own 
initiative into it and devoted his time, so he must owns it. But is not copyrighting a 
particular work of art denying the access to that work for others? 
            Now it is clear that Locke’s arguments on intellectual property are 
accompanied by many difficulties as well. Especially in the time when capitalistic 
structures are normality in many countries we can see that every Lockean theory, no 
matter how right it seems to be, cannot be considered as a principle, which could be 
followed in the field of intellectual property. Particularly because Locke stood for an 
opinion "leave enough for others" and this view is incompatible with the principles of 
capitalism as is it known today, since it is based on wealth accumulation. 
 
Even though we do not know what Locke’s opinion on copyright would be, he 
and his contribution to the field of intellectual property is highly relevant to our 
project, because according to Locke no one should have the right to limit people, 
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since we have to think about their needs too. And even though organisations like 
ASCAP have the right authorised by law to do so, Locke represents the opinion that 
ASCAP is behaving in a wrong way since they should think on other people’s 
interests instead of thinking only on theirs.  
 
5.2 Maximised happiness for the majority of society - John Stuart 
Mill on utilitarianism 
        Utilitarianism is a philosophical and ethical theory, whose main goal consists 
in the maximum utility, increased happiness and reduced suffering. It is a form of 
consequentialism, which focuses more on the consequences of the action itself, rather 
than the act itself and its moral intention 
(http://plato.stanford.edu/entries/consequentialism/, accessed 15/12/13). Jeremy 
Bentham, who is often regarded as the founder of utilitarianism, defined it as 
followed: “Fundamental axiom, it is the greatest happiness of the greatest number 
that is the measure of right and wrong."(Bentham, 1988, p.134). The Anglo-
American law stands on utilitarian grounds therefore it is crucial for the theory to be 
mention in this project, since the Girl Scout case took place in the United States. John 
Stuart Mill (19th century) belongs to the most important representatives of 
utilitarianism. Many of his ideas favour copyright, however, some of them also 
contradict it. 
 
        When it comes to property, Mill distinguishes three kinds of it: private 
property in consumption, private property in the means of production and private 
property of land. His defence of private property reads as follows: “When limited to 
its essential elements, consists in the recognition, in each person, of a right to the 
exclusive disposal of what he or she have produced by their own exertion, or received 
either by gift or by fair agreement, without force or fraud, from those who produced 
it.”(http://www.econlib.org/library/Mill/mlP15.html, accessed 31/10/2013). This 
sentence also includes intellectual property, since it is a production of one's own 
exertion. The right to own, including intangible property, is therefore justified by him. 
But it is not so simple. In Mill's view, all people want to collect things. But when one 
person owns something, there will very likely be somebody else, who would desire to 
own this particular thing too. Therefore certain norms and protection have to be 
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established, as well as punishments for violating them. The necessity to protect this 
right of exclusive disposal Mill expresses by saying that it is unjust to “deprive 
anyone of his personal liberty, his property, or any other things which belongs to him 
by law“ (Mill, 2010, p. 100). Therefore, copyright laws should be carried out and 
obeyed, which for the Girl Scouts means that, according to Mill, ASCAP was entitled 
to demand a licence from them. They tried to deprive ASCAP of its property (the 
copyrighted songs) which belongs to it by law, therefore they had to be punished. 
        However, Mill as a utilitarian, which means that his main concerns are not 
individuals and their right to own property, but the greatest happiness possible of the 
whole society. Bearing that in mind, he acknowledges that private property enhances 
one's freedom at the expense of everyone else's, which is unjust and should be dealt 
with. The Girl Scout case is a good example for this – the freedom of the Girl Scouts 
was suppressed by ASCAP's enhanced freedom to demand protection for its private 
property. Mill's justification for suppressing individual freedom is, as expected, the 
bigger benefit for society.  
        The conflict between individual rights and the welfare of society can be 
applied on the conflict between copyright and utilitarianism itself. This conflict is 
called the utilitarian paradox. Utilitarians’ wants to give the creator certain rights, by 
which they limit the use of the creation by whole society. But Mill offers a solution to 
this dilemma and argues that copyright, by giving the creator the right to profit, 
encourages him to create more (and the money in general makes the creation possible) 
and by that enriches the whole society. But it is debatable, whether the authors 
protected by ASCAP were encouraged to create more by demanding a licence from 
the Girl Scouts.        
It is important to not confuse the term society with the term government. In 
Mill's Theory of Liberty, he promotes limitation of the power that government has 
over the individuals. This means that there should be certain power in society over the 
individuals in order to enrich it, but it has nothing to do with suppressions of 
individual freedom by the government. Society can manage itself better than the 
government could. This contradicts the concept of copyright, which is carried out by 
the government. Mill always emphasized the importance of the freedom of speech, 
which can be easily suppressed by copyright, in means of for example building upon 
an already existing piece of art – or singing around a campfire. But the answer is 
already written above – the right to profit, ensured by copyright, encourages the artist 
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to create more, by which he enriches society. Mill therefore logically condemns 
censorship; for him it was morally wrong. 
        An interesting part of Mill's theory is the problem of heredity. Mill is against 
the accumulation of wealth by inheriting, which contradicts the concept of hereditary 
rights when it comes to copyrighted creation. Intellectual property is hereditary, 
usually the right to dispose is give to the closest relatives, that is to the widow, 
children or grandchildren. If none of them are living, author's executor, administrator, 
personal representative or trustee inherit the creation 
(http://www.law.cornell.edu/uscode/text/17/203, accessed 7/12/2013). The solution 
for the heredity problem offered by Mill was a tax on all inherited goods, which 
should provide the descendant certain provision, but not the whole heritage – the rest 
benefits the whole society. In his opinion all people should start fair, which does not 
happen in case of inherited wealth. 
        This tackles the issue of equality. As it is apparent from the text, Mill stresses 
out the importance of individuals in order to benefit society, as well as the necessity 
of all people having the same chance to own. His aim is therefore equality in society, 
so it works as efficiently as possible. In terms of copyright, everyone has a right to 
own and protect his/hers creation, as well as the rest of the society has the same right 
to use, not use, or enjoy the creation.        
On the other hand, in spite of supporting equality, Mill would give more rights 
to people, whose opinions should have greater influence upon society as a total. It is 
debatable, whether all artists belong to this category, but at least some of them do, so 
they should be, according to Mill, given more rights, for example copyright on their 
creations. 
        Mill is also against the social contract between individuals and society, which 
should ensure them protection, in exchange of being obliged to certain behaviour. 
This can be applied on copyright, too, since copyright is basically a contract between 
society and the individual artist, giving the artist a right to protect his idea or piece of 
art, at the expense of society. However, Mill acknowledges that since society really 
offers protection, individuals should behave in a way that protects the interests of 
society. Therefore, the Girl Scouts should not have sung licenced songs around the 
campfire, not because the law says to, but because of their own social consciousness. 
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        To sum up, many of Mill's opinions on property, justice and liberty can be 
applied on intellectual property and copyright itself. However, there are also several 
contradictions, such as the utilitarian paradox. His theories may not be completely 
consistent, but certainly are important in order to understand the importance of 
utilitarianism for copyright and copyright laws. Later on, we will use his utilitarian 
theories to discuss the ethics of ASCAP’s way of licensing. 
 
 
5.3 Deontology, individual rights and Immanuel Kant 
        Deontological ethics is a way of ethical philosophy based on the thought that 
human beings should not conduct morally wrong actions, even though this specific 
morally wrong action can benefit society to a higher degree 
(http://plato.stanford.edu/entries/ethics-deontological/, accessed 9/12/13). 
 
        One of the most central philosophers to point out when it comes to 
deontological ethics is Immanuel Kant, a German philosopher born in 1724, ergo in 
the period of the western society's enlightenment 
(http://www.britannica.com/EBchecked/topic/311398/Immanuel-Kant, accessed 
9/12/13). He came up with a principle that goes under the name of 'the categorical 
imperative', which is a formulation that determines our moral principles/actions. The 
first and most important formulation – called 'The Formula of Universal Law' – 
demands this: 'Act only on that maxim through which you can at the same time will 
that it should become a universal law' 
(http://www.csus.edu/indiv/g/gaskilld/ethics/Kantian%20Ethics.htm, accessed 
9/12/13) 
 
        It is categorical because it is not arbitrary, and demands something specific 
from you. It is an imperative because it demands instead of asking. Maxim means 
goal or principle, and it is clear this rule (The Formula of Universal Law) is based on 
humanistic values. The formulation means that you have to be able to justify your 
actions on the terms that everyone else could also act in the same way, in situations 
that are alike. If one stole something, one has to accept that everyone else could do 
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the same and then make it an universal law. The conclusion then is that it is 
impossible to obtain that as an universal law, because stealing all the time is not a 
sustainable solution for society. The Formula of Universal Law is practically the same 
as the known ethical Golden Rule: One should treat others as one would like others to 
treat oneself. 
 
        In this project we will use Kant to apply these deontological ethics in 
opposition to John Stuart Mill's utilitarianism/consequentialism. Utilitarianism (which 
can sometimes be perceived as more rational, because it focuses on the actual 
outcome of the action instead of the action itself), deontological ethics can in this 
project be used to understand what organisations like ASCAP build their foundation 
upon, what copyright laws are built upon and have an ethical discussion where we are 
looking at the different pros and cons of deontology vs. utilitarianism. Since stealing 
is considered a morally wrong action and there is a copyright law protecting the 
artist's rights, one should not violate them no matter the consequences of paying a 
licence can give to society, according to Kant. 
 
 
The focus will mainly be upon this aspect of Kant's theories (deontology), 
which is also called duty-ethics. A rough example to clarify these ethics of duty is can 
be that one should simply not steal because stealing is a morally wrong action, even 
though if it could save more lives (in terms of not starving, f.ex.) or be a more 
“maximised” gain for society. In maximised meaning that a larger amount of the 
population would have to benefit from the consequences than the part of the 
population that does not.  
 
 
Also, property is an ongoing subject in this project, and Kant also talks about 
property in the book 'Metaphysics of Morals'. He is there stating that the only 
property a human is born with is their freedom, the rest is obtained during actions 
(http://mises.org/daily/1605, accessed 7/12/13). Therefore, no property is your 
'natural' right, but your or other people's actions can result in the agreement of that an 
object/intellectual property is your possession. He also disagrees with John Locke, 
who is also one of the thinkers that we are applying, in Locke's statement regarding 
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how human beings mix their labour with e.g. an unowned field and then becomes 
one's property. Kant believes that for this acquisition to be morally right, one must try 
to seek everyone's approval for the goods of that field to be called 'yours'. One can 
argue that it is hard to seek approval from everyone, that task it self would take more 
than a lifetime. But for Kant, the most important thing is to honestly strive after 
people's approval, rather than actually getting it from the entire human population 
(http://mises.org/daily/1605, accessed 7/12/13). That moral theory is not in ASCAP's 
favour, since the organisation is claiming their right by law, rather than asking as 
many as possible if this is a good solution. On the other hand, one could argue that 
laws in general are a result of agreements on how to protect property, where a 
sufficient amount of people has approved it. 
However, property is indeed not the main reason that Immanuel Kant as a 
philosopher can be relevant for the Girl Scout case. It is the ethical discussion that 
needs to take place here, and the most relevant discussion in this project is the one 
about what is ethically right and ethically wrong when it comes to music licensing. It 
is easy to say that utilitarianism is a more logical and rational choice of ethics in a lot 
of dilemmas, but it also has its big flaws. 
         
Some good arguments for deontological ethics is that it takes care of the 
individual in situations where an utilitarian approach could have violated the rights 
and personal freedom of the mentioned individual. One could look at it from that 
angle and say that this is what ASCAP is also trying to do for artists, composers and 
publishers in the US. 
 
 
        We also have two categories of deontological ethics. They are called 'agent-
centered' and 'victim/patient-centered' theories of deontology, and they both make 
some exceptions for the seemingly strict moral rules of duty. An agent-centered 
perspective on a certain situation can give individuals a right to take action or not take 
action simply because of obligation. This is also relative, in the context that not 
everyone is entitled to do the same and still act 'morally right', simply because they do 
not have the permission or obligation (http://plato.stanford.edu/entries/ethics-
deontological/#AgeCenDeoThe, accessed 7/12/13). An example is that a parent is 
obligated to take care of their child, and protect them. Therefore the agent-centered 
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deontology gives this parent the right to take action or not take action in favour of 
their own child, but not for other children. This can be transferred to ASCAP and their 
artists, composers and publishers. They have made an organisation that is built on 
protecting their own members’ rights, and that makes them obligated to be more 
concerned about their own artists, composers and publishers than e.g BMI’s or 
SEASAC’s (other licensing companies) members or the businesses that are required 
to pay a licence. Agent-centered deontological theories is therefore duty-based. 
 
        Patient-centered deontological theories on the other hand, builds on rights 
rather than duty. This gives human beings the right not to be used only as a means for 
other people without their consent (http://plato.stanford.edu/entries/ethics-
deontological/#PatCenDeoThe, accessed 7/12 /13), also when it comes to actions 
considered morally good (e.g saving lives). One person cannot throw another one off 
a boat just because it will prevent the boat from sinking with ten other in it, and a 
company (such as ASCAP) can not take advantage of one co-worker or artist just for 
the benefit of the company. This is maybe the main difference between the utilitarian 
view and the deontological one, that in deontology, no majority is more important 
than the individual’s right. 
 
Later on, we will discuss utilitarian and deontological ethics and apply them to 
our case-study with the Girl Scouts. This can maybe give a better indication of what 
can be considered morally right, but it is of course a decision that each individual 
have to make themselves. When it comes to deontology, one can conclude with that it 
is ethical in terms of protecting the individual’s rights, but is that enough, especially 
when it comes to the way of sharing art or not sharing it? Immanuel Kant seemed like 
he certainly had some answers on what morality is, but if they can be applied and if 
they are fitting for our case study will be explored later in the project. 
 
 
5.4 The change of principles regarding property and Jeremy 
Rifkin  
Jeremy Rifkin (20th – 21st century) is an important person when debating the 
philosophical aspect of private and intellectual property. Jeremy Rifkin is the founder 
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and president of The Foundation on Economic Trends, he has been a political advisor 
for the former president of France Nicolas Sarkozy and the current Chancellor of 
Germany Angela Merkel. He is also a public speaker for governments, businesses, 
labour and civil forums and a senior lecturer where he instructs businesses to be more 
suitable for the third industrial revolution, which we are in right now. He is also 
critical towards society’s general progression and is the author of nineteen bestselling 
books about technology advancements, economy and society 
(http://www.foet.org/JeremyRifkin.htm, accessed 11/12 2013). 
 
Jeremy Rifkin has three main concerns in his book ‘the Age of Access’ from 
2000, which are the economically aspect, the social aspect and the structural aspect, 
which will be explained. The world is turning from geographic to cyberspace, and 
small businesses are being franchised under bigger corporations. Jeremy Rifkin states 
that property is elusive (Rifkin, 2000, p. 77), the people in big terms know what is 
“mine and thine,” but that there are some concepts of property which are more 
difficult when debating the issue of property. Rifkin speaks of how the understanding 
of property has changed – in the medieval times property was something you could 
see and touch – now a day property is also what is intangible such as thoughts and 
ideas (Rifkin, 2000, pp. 78-80). 
 
Rifkin is sceptical towards how the market of property has changed and is 
concerned about the consequences of the changes. There is a misunderstanding 
towards “mine and thine” in society now a day, such as you see in the Girl Scouts 
case. In many cases we believe especially within the music industry, that we own the 
music when purchasing it and that we can use it however we want – but instead of 
buying the rights to it we only buy the access to it, so what is “mine and thine” now a 
day, if we do not “own” what we purchase. Rifkin is very critical towards how 
capitalism has changed from a seller-buyer relationship but rather a supplier-user 
relationship (Rifkin, 2000, p. 61).  ASCAP owns the rights a lot of songs and they 
supply them to their users. Rifkin believes that the new capitalism limits the users 
rights and criticizes the need of buying a license each year. This way the license is not 
owned either but rather leased and has to be renewed. 
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Later in the ‘Access of Age’, Rifkin says that intellectual property now has an 
important influence upon society where about on the other hand the physical property 
becomes less valued. Rifkin is questioning whether or not ownership is also obsolete, 
(Rifkin, 2000, p. 22) with short-term leases and streaming on the World Wide Web, 
why is there a need for private property? Rifkin would argue that the world does not 
have “ownership” of the common people any longer because of network economy; so 
the only ones private property is important to are larger corporations such as ASCAP, 
who obtains intellectual property rights. 
 
The mind and ideas of a human being is the domain in the Age of Access.  
“Concepts, ideas, and images – not things - are the real items of value in the 
new economy. Wealth is no longer vested in physical capital but rather in human 
imagination and creativity. Intellectual capital, it should be pointed out, is rarely 
exchanged. Instead, it is closely held by the suppliers and leased or licensed to other 
parties for their limited use.” (Rifkin, 2000, p. 5)  
With the expansion of the internet over the past years, the world has grown 
smaller because of the access ability. People are now able to get ideas and inspiration 
from places never known to previous generations. It is therefore necessary for the 
inventor to being able to have copyright of his product – whether it is an idea, a movie 
script, a lyric or composition to a song. Although ASCAP has existed since 1975 
(http://www.ascapfoundation.org/about/timeline1.aspx, accessed 11/12/2013) while it 
was still, according to Rifkin, an industrial economy – people were living with the 
need to copyright music. Rifkin believes that copyright both limits the use for the 
public but it also allows them to use the inventors’ ideas, and prevents people from 
taking advantage of or misuse the product for commercial use rather than non-
commercial. 
Rifkin is not at all thrilled about the idea of a few big corporations having the 
power of ideas in the commercial field. He does not exactly mention the fact that it 
limits the individual’s freedom, instead he is very concerned about the misleading 
messages the companies are sending when making businesses and small associations 
buy licences for things they do not actually “own” because the final ownership still 
lies with the artist and the company(Rifkin, 2000, p. 63).  
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Jeremy Rifkin states that, when looking at how the music industry has 
developed, it is less important to purchasing or have a long-term ownership than it 
used to, now a day the short-term enjoyment has a much bigger value in society. 
(Rifkin, 2000, pg. 57) The actual physical property of music such as a CD or an LP is 
not as common now a day, they are still available in the stores (a seller-buyer 
relationship) but you can just as well buy the files online (a supplier-user 
relationship). That way you will have the music accessible to you all the time and you 
are not dependent on material things that can play CDs’. The easy assessment to 
music such as downloading from the internet or borrowing for a short amount of time 
when streaming directly from the Internet without any purchase has made it easier for 
the users, but more difficult for copyright.  
 
Rifkin’s structural speculations concerns, whether society will be able to keep 
up with the technological sphere and the new socially interaction between humans, or 
if it will collapse due the pressure of trying to change to keep up. (Rifkin, 2000, pp. 
208, 236) The digital world develops and expands very fast – much faster than 
copyright laws can develop to keep up with the digital word. Rifkin therefore sees it 
as an issue that laws such as copyright laws limits the use of internet and limits the 
user’s ability to gain information. (Rifkin, 2000, pg. 117) One of Jeremy Rifkin main 
points is how the economy is changing. In the industrial revolution people went from 
working as farmers on a field to working with machinery and working in factories 
(http://www.britannica.com/EBchecked/topic/287086/Industrial-Revolution, accessed 
11/12/2013). During the industrial economy, we were depended on the makings of 
physical property. People recognised ownership and private property because society 
did not have vague concepts of what property might be or confusing terms such as 
intellectual property. According to Rifkin in ‘Age of Access’ the industrial economy 
is slowly turning to be a cultural economy or a network economy, where the digital 
world is the sphere; we now have computers to manufacture our factories instead of 
workers. In the western world e.g. it is nearly impossible to get a job without a basic 
knowledge of computers. The economically aspect will force businesses to become 
more digitalised and will thereby force people to have less needs of the seller-buyer 
relations. Rifkin is concerned with people losing their rights of ownership when 
purchasing for example music. This is a critical point because the general people do 
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not think about this fact, until they are being threatened to face a potential lawsuit 
such as in the Girl Scout case. 
 
The new ways of socially interact have changed and will continue to change 
Rifkin believes – now a day it is possible to do meetings over the internet, it is no 
longer necessary to meet face to face. Many youths are being social through the 
digital relations and meeting new friends from all over the world through the internet, 
Rifkin is excited about this fact but the limitations made by copyright reduces the 
information running free. According to Rifkin being connected also means freedom 
and that freedom is a measure of one’s opportunities. (Rifkin, 2000, 13) The youth are 
constantly sharing files and using the information that runs free for all – it is a new 
age which is being run by technology and as mentioned earlier the copyright laws are 
unable to follow along with the digital world that is constantly in movement. In the 
90’s when the Girl Scouts case took place the digital sphere was not as big as it is 
today, but there were still an access ability, which helped information rum free, this is 
what happened when the Girl Scouts video was leaked through media. This created 
bad publicity for ASCAP, which helped the Girl Scouts so they did not have to pay 
the license fee. 
Rifkin does not propose any solutions to the issue of copyright laws; he still 
sees the need of the laws being obtained, even though they are obsolete when it comes 
to today’s technological progression and constant development (Rifkin, 2000). 
 
 
5.5 Free Culture versus Permission Culture according to Lawrence 
Lessig  
        Lawrence Lessig is a professor at Harvard Law School, where he teaches Law 
and Leadership. He previously taught at Stanford Law School. He is also political 
activist – his main area of concern is copyright and trademark. Apart from several 
awards, he was named one of Scientific American's Top 50 Visionaries 
(http://www.lessig.org/about/, accessed 14/11/2013). When it comes to his literary 
work, very significant for this project is his book Free Culture. There his views on 
copyright are stated, as well as supported by various examples. 
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        It would be absolutely incorrect to think that free culture in Lessig's view 
means no copyright at all. As much as the title might be misleading, Lessig 
acknowledges that “A free culture is not a culture without property; it is not a culture 
in which artists do not get paid. A culture without property, or in which creators can’t 
get paid, is anarchy, not freedom.” (Lessig, 2004, preface). His idea of a free culture 
should stand between anarchy and control – he compares it to a free market, which 
also concerns property and is limited by rules and contracts. Therefore copyright is a 
necessary tool in free culture - it supports and protects creators by giving them 
property rights. 
        Lessig distinguishes between commercial and non-commercial culture, e.g. a 
concert versus a book re-told by an old man in a park. In his view, non-commercial 
culture wasn't controlled before, the focus was on the commercial culture. So people 
were free to for example re-enact scenes from TV shows or to record music and make 
music tapes. But now, the difference has been erased. Our ways of creating or sharing 
are controlled, so the culture shifted from free culture to permission culture. 
        The problem arises when we have a look at who exactly is being protected, in 
whose favour the copyright laws are carried out. And the answer is, according to 
Lessig, not the artists, but certain forms of business, such as big corporations. Those 
corporations united and through lawmakers changed the law in order to protect them. 
        So Lessig's image of free culture is the opposite of current permission culture 
– there are certain rights of the creators, but their reach is limited, in order to ensure 
following creators as much freedom as possible. On the other hand, he does not 
support piracy – it is wrong in his point of view and it should be punished by the law. 
“Creative work has value; whenever I use, or take, or build upon the creative work of 
others, I am taking from them something of value. Whenever I take something of value 
from someone else, I should have their permission. The taking of something of value 
from someone else without permission is wrong. It is a form of piracy” (Lessig, 2004, 
p. 18). However, he acknowledges that certain form of “stealing” is happening all the 
time – scientist building upon already existing theories or Shakespeare's plays' 
performances. People simply notice stealing of physical objects more that stealing 
concerning intangible property. 
        When describing the current situation, Lessig is stroked by the fact that the 
culture has never been so owned before, yet everyone seems to accept it and no one 
questions the concentration of power, such as in ASCAP’s case, which controls it. 
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The creativity is strongly limited by vague, yet complex rules and outrageously high 
penalties. 
        At one point, to illustrate different approaches towards copyright, Lessig 
raises an example of Japanese artists, call doujinshi. Those artists, in order to deserve 
this name, have to take already existing work, and change it – slightly or significantly. 
Thousands of books like that are produced every year. Those books would not be able 
to exist in most of the countries, since they would be considered a copyright 
infringement. Japan also has copyright laws, but they are not so strongly prosecuted. 
        Lessig uses very interesting example of a lawsuit, between RIAA (The 
Recording Industry Association of America) and one young boy, called Jesse. Jesse 
created a search engine thanks to which people in his company were able to search 
through other people's shared files - also music. Jesse didn't encourage people to put 
music in their folders, but the engine made sharing of those files possible. Jesse was 
sued by RIAA for copyright infringement. His options were to go into the lawsuit, 
pay thousands of dollars for lawyers and fight for an uncertain result. Or to settle the 
lawsuit by paying all his life savings, for which he later decided. Unfortunately, 
Jesse's case is not an exception. In September 2003, RIAA sued 261 individuals for 
copyright infringement (Lessig, 2004, pp. 48-52). Those people were used as 
scapegoats, to scare the world. The same can be said about the Girl Scout case. 
Penalties are set so high that not many individuals can afford an actual lawsuit, which 
benefits big organisations like RIAA or ASCAP. The risk of being sued is so 
terrifying, than nobody really wants to take the chance, which results in less 
production. And that is one of the biggest problems regarding copyright, in Lessig's 
view. 
        Together with high penalties, the uncertainty of the law is, according to 
Lessig, a big burden on innovation. As much as the law may be uncertain and vague, 
it is also very strict and restrictive in another way. Altogether, over-regulation 
corrupts citizens and weakens the rule of law. Therefore it is increasingly normal for 
us to act illegally at least in some sense (we do not even consider the behaviour 
illegal, fox example under age drinking,...). And the more we break the law, the less 
we respect it. 
        And if we decide to obey the law, another problem arises. It is one of the main 
problems concerning copyright. That is, how hard it can be to trace the copyright 
owner. The creation is copyrighted even without registering. Especially creations 
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from long time ago have very hardly traceable owners. And some creations can have 
more than one owner. So creations without owner, who would care about them, could 
be a part of public domain. Lessig offers a solution for this problem – he calls it the 
Eldred Act. Fifty years after a work has been published, the copyright owner would 
be required to register the work and pay a small fee (1 dollar). If he paid the fee, he 
got the benefit of the full term of copyright. If he did not, the work passed into the 
public domain. This would really help to find the copyright owner – he would either 
register himself or there would be no necessity of finding him, since the creation 
would be available for public. Some critics argued about the fee, that some creators 
may not be able to afford it (when they have for example more creations). However, 
Lessig states he is not yet satisfied with the solution, that the battle over copyright is 
still not won and we have to learn from mistakes – and so does he, to learn from his 
failures to see what the success requires. 
        Lessig  got into public attention due to the battle over the Copyright Term 
Extension Act (also called Sonny Bono Act). This act extended copyright from 50 to 
70 years and from 70 to 120 years on corporate authorship. On Lessig’s side stood for 
example lawyers, economists and even a Nobel Prize winner, whereas the opposite 
side was supported by major media companies, congressman and copyright holders. 
Lessig argued the Sonny Bono Act goes against the First Amendment (Freedom of 
Speech, Press, Religion, and Petition): “Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people peaceably to assemble, 
and to petition the Government for a redress of grievances.” 
(http://avalon.law.yale.edu/18th_century/rights1.asp, accessed 14/11/2013) and that it 
violates Constitution's “limited times”. Lessig was advised to make this issue seem 
important and to make it seem a great harm for the freedom of speech and free 
culture, in order to win. But Lessig though the court already knows that and that they 
need to show them why is it unconstitutional. The opposition argued that the 
Congress has done such extension before, so it should be allowed to do it again. 
Unfortunately, in early 2003, Lessig lost this battle. He reflected that he failed to 
persuade the court about the importance of the case, and that he is not happy about the 
fact that he lives in a system, in which the Court decides constitutional values. 
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        To conclude, Lawrence Lessig plays an important role in this project, because 
he is a respected lawyer and copyright activist, and his ideas are very contemporary 
and applicable to our case, which will be done in later part of this project. He 
thoroughly describes our current permission culture, which made the whole Girl 
Scout-case possible, as well as offers a reform, which would for once deal with 
obsolete and often unclear copyright laws. 
 
 
5.6 Copyright proponents - About keeping today’s copyright laws 
Most active in public are the copyright opponents against the current state, but 
that does not necessarily mean, that the copyright proponents are having less 
influence, as it will be illustrated below. 
 
To present the most important orientations in the conservative copyright camp, 
we want to look into the book ‘Against Intellectual property’ written by the 
Libertarian Stephan Kinsella. As the title already implies, Kinsella is actually against 
intellectual property, because he claims that this has bad effects on the free market 
and the promotion of creativity. Despite this, or maybe rather because of this, he is 
giving a good overview on intellectual property proponents' viewpoints and the 
problems with them. Applying his thoughts on the case, he would probably strongly 
disagree with the treatment the Girl Scouts received, especially because he is claiming 
in his book that the users become victims of the current copyright situation because 
through the strict copyright laws their freedom and creativity is threatened. (Kinsella, 
2001, p. 59) 
 
Since Stephan Kinsella is a Libertarian, we want to explain this ideology 
briefly. It is build on the idea that liberty is the most significant aim, more specific the 
individual liberty. There is a scope of discussion about if or until what extend the state 
should exist (and in the libertarian viewpoint limit individual freedom). 
 
Even within this scope of libertarianism opinions relating to intellectual 
property and copyright vary a lot. The first category is the natural-right defence, 
which is for example presented by Lysander Spooner and Herbert Spencer's 
viewpoints. Both defend intellectual property for natural rights' grounds. 
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They are suggesting, that creations of the minds are equally protectable as tangible 
property, because intellectual property is a product of their labour and their mind 
(Kinsella, 2001 p.16-19).  And because one owns his labour and body, one has the 
natural law right to the fruits of his/her labour. This is valid for all kinds of ideas, 
concepts and art. He employs his body, so he owns the fruits of his work, also 
intellectual creations like songs. This natural right defence is inspired by John Locke 
who claims that if you are creating a product with your own work, you own it, like 
presented in the chapter regarding John Locke’s theories. 
 
A sub-approach to the natural rights is the creation based approach. Ayn Rand 
is one of the main spokesmen for this. She is claiming that some ideas need to be 
protected simply because they are created. In her definition copyright and patent 
protection are: ”the legal implementation of the base of all property rights: a man's 
right to the product of his mind.” (Kinsella, 2001, pp. 8-ff). 
 
It follows, that intellectual property laws ensures the payment for productive 
work. Furthermore she suggests perpetual patent and copyright, because future beings 
have not been a part of the creations, as for example specific songs. 
 
 
The next main category is the utilitarian defence. This defence is based on the 
thought of “maximizing the cake” by having strict laws and policies. The “bigger the 
cake” is, the bigger the slices and by that extension the bigger the general wealth is. 
This way of thinking is grounded in the thoughts of John Mill, as presented in the 
chapter about him. 
 
If you now think about what that means for copyright and patents, the 
utilitarians argue that more artistic creations and inventive work lead to bigger 
amount of intellectual property. Public goods and free rider effects, which basically 
means, that one or several people benefit from something, but are not contributing, 
e.g. in the form of payment would have a negative effect on the “wealth-
maximization” (http://www.businessdictionary.com/definition/free-rider.html, 
accessed 27/11/2013). Thus wealth can be accumulated if there are adequate 
intellectual property-laws on for example songs. Another important effect is that the 
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authors and creators are being encouraged to innovate and create if there are patent 
and copyright monopolies given to them (Kinsella, 2001, pp. 8-ff). Of course it is 
difficult to say, firstly whether strict copyright laws are encouraging more artist 
creation and secondly if this is the case, whether a higher amount of artistic creations, 
automatically results in the best outcome for the most people. 
To demonstrate how mighty and influential contemporary Copyright 
proponents can be, it is worth to take a look at Sumner Redstone. The now 90-year-
old media giant is the chairman both of Viacom and CBS. Controlling Viacom, means 
also owning Paramount Pictures, Comedy Central and MTV. 
There are only six big media companies in the USA, sharing almost the whole 
entertainment and information business. Two of them are controlled by Sumner 
Redstone. This tendency of concentration of power, when it comes to information, is 
for example strongly critical evaluated by Jeremy Rifkin, who claims that there is a 
tendency of accumulation or even monopolisation of different organisations according 
to intellectual property. This is further explained in the chapter about Jeremy Rifkin. 
ASCAP could also be seen as an example in this context, because they are controlling 
the public performances of music, an important part of culture. ASCAP together with 
other licensing-organisations have the largest claim on the licensing-market. 
 
In consideration of the fact that Redstone profits a lot from strict copyright 
laws, it is not quite surprising that he is a Copyright proponent. This can for example 
be seen in the utterances presented by the “Forbes” magazine, where he is being cited 
as following: “If content is king, copyright is its castle. Copyright compels creativity, 
it furnishes the incentive to innovate. If you limit the protection of copyright, you stifle 
the expression of self.” (http://www.forbes.com/2007/11/08/viacom-cbs-redstone-biz-
media-cx_lh_1108redstone.html, accessed 27/11/2013). To incentive creativity was 
the original intention of the concept of copyright, but if it really does, is debatable. 
Lawrence Lessig for example claims that the current copyright laws are producing the 
opposite effect (Lessig, 2004, preface). In the Girl Scout case the Girl Scouts are 
being limited in singing around the campfire which is not beneficial to the creativity 
of the children and it might even limit the possibilities of their expression. 
 
Sumner Redstone argues for his ideology by stating the following: “Think 
about it: You cannot pay the rent posting videos on YouTube. And most aspiring 
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novelists do not aspire to self-publish. You cannot make it as a musician, you can’t 
make it as a filmmaker or a writer without effective and enforced copyright 
legislation.” (http://www.forbes.com/2007/11/08/viacom-cbs-redstone-biz-media-
cx_lh_1108redstone.html, accessed 27/11/2013). Furthermore he is stressing the 
input, or work needed in the processes of producing something. This effort should be 
rewarded economically when the process is finished 
(http://www.forbes.com/2007/11/08/viacom-cbs-redstone-biz-media-
cx_lh_1108redstone.html, accessed 27/11/2013). 
 
Reflecting this, it should be clear that in the most cases, the product of a 
creative work should not be a donation, but that does not mean the current copyright 
laws are incorrigible. The last of his argument being presented here, is that film-
piracy inflicts the US economics a loss of 20 Billion Dollar per year, which should 
concern every taxpayer in the US due to the fact that the state could (at least 
theoretically) spend this money in the interest of its citizens. 
 
As a consequence of his ideology, Redstone globally lobbies for copyrights. “I am 
increasingly preaching to the converted in piracy-prone markets around the world,” 
(http://usatoday30.usatoday.com/money/economy/2008-05-06-3808358620_x.htm/, 
accessed 16/12/2013) 
 Redstone said.  So indirectly he is a part of the creation of the current legal 
situation, and thereby also influenced the Girl Scout case because with another legal 
situation ASCAP would possibly not be allowed to claim fees from the Girl Scouts. 
 
 
As a conclusion it can be said, that the different modern copyright defences 
are still basically dividable into utilitarian arguments and natural right arguments. 
Here is again, a compact overview; The “establishing” philosophers John Stuart Mill 
and John Locke presented earlier in this paper are still influencing the mind-sets of 
more contemporary philosophers, further giving a justification for intellectual 
property. But as already mentioned in the parts about Locke and Mill, there are 
problems with their concepts. It is not easy to guarantee individual freedom and still 
creating the best situation for most of the people. And these problems are still relevant 
in this “new” form of the concepts. Was threatening the Girl Scouts with a lawsuit the 
best for society? Equally important as the forms of defences itself is to be aware of 
how mighty some of the copyright proponents like for example Sumner Redstone are. 
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He has an immense influence in the American Media Market and is also influencing 
the current legal-copyright situation not only in America, but all over the world. 
 
Partial Conclusion 
Our perception of private property and intellectual property has to a large 
degree been influenced by the thoughts of philosophers such as John Locke and John 
Stuart Mill. The justification for property offered by them is the basis for the 
American legal system. 
Even the modern defenders of strict copyright laws are basically still building 
their arguments on  these thoughts. But problems, as for example the utilitarian 
paradox, are still valid. Because of this, voices are claiming that copyright needs to be 
reformed. Lawrence Lessig is a perfect example, with an alternative to copyrights as it 
is today. He is the inventor of the licensing organisation Creative Commons, where 
some rights can be reserved, but not necessarily all. In this context, Jeremy Rifkin’s 
thoughts are insofar relevant, as he is pointing out the increasing importance 
of  intellectual property compared to real property. As a result, the necessity of up-to 
date intellectual property laws has increased. 
 
 
As shown in the chapter about deontological perspective and the utilitarian 
ethical perspective, it became clear that it is really hard to make a statement about 
who is right and wrong, because there are different standpoints which can both be 
considered to justify ASCAP’s and the Scout Girls standpoints in the conflict. 
 
 
The following section contains an analysis and different theoretical thoughts 
on the Girl Scout case as well as a description of ASCAP’s Bill of Rights. This 
section also includes an analysis with a philosophical view upon some of the ethical 
issues regarding the case. 
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6. The case-study: American Girl Scouts licensed by ASCAP 
The project is centred around the conflict of private and public property and 
the issues this subject concerns. The Girl Scout case is an effective example upon 
some of the conflicts, which occurs in society when the question of private and public 
arises. It will go through the most crucial points of the case to clarify what happened 
as well as the consequences of the actions done during this incident. 
 
6.1 Basic analysis of the Girl Scout case 
 When we have a closer look at the case, the first thing that should come to our 
mind is simple, yet truly bewildering: why would anyone decide to demand a licence 
for public performance from such organisation as the Girl Scouts? And also why 
specifically in 1995? ASCAP exists since 1914 and for example the Girl Scouts of the 
U.S.A. from 1912, so why did ASCAP all of a sudden decide to demand a licence? 
(http://www.ascap.com/100.aspx#1914, accessed 2/10/2013 
http://www.girlscouts.org/who_we_are/history/, accessed 14/12/2013). Furthermore, 
the Scouts are widely considered as nice lovable do-gooders, who promote peaceful 
lifestyle, unity and education, as well as selling cookies, which only a heartless person 
can reject. And there they were, facing such demand from an organisation, which is 
probably not as well accepted as the Scouts. The Girl Scouts are well-known for their 
peaceful activities, while people mostly hear about ASCAP in connection with many 
lawsuits they charge every year. Not only from the knowledge of where this lead to, 
but also based on common sense, this seems as a really bad idea. 
 But ASCAP probably never thought of that, as they sent a letter to 2,300 
camps demanding them to pay for public performances. The explanation for this 
action was as follows: ''They buy twine and glue for their crafts... they can pay for the 
music, too.” (https://cyber.law.harvard.edu/terribletowel.htm, accessed 2/10/2013). 
After negotiations they changed the number to 256, saying that only large camps 
should pay. But how did they define which camps are large and which are not? 
Another result of this negotiation was a lowering of the fee to 250 dollars per year. It 
is still a considerable amount of money for the Girl Scouts, but if the camp is 
proclaimed by ASCAP as large (and when it comes to 256 out of 8000 camps, it is 
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easy to suspect that they are in fact big), it should not be a problem. Yet, only 16 of 
them actually paid. This is something that might be hard to understand. First of all, 
they negotiated this price, and they agreed with the result. So does it not go against 
some of the Scouts' laws - “A Scout’s honour is to be trusted”  and “A Scout is clean 
in thought, word and deed” (http://www.scout.org/node/64, accessed 2/10/2013)? 
According to those laws, they should have had obeyed and paid the licence. The fact 
that only 16 of 256 implies they may not be as honest and trustworthy as they strive to 
be. 
 Furthermore, whenever this case is referred to, people always say that ASCAP 
demanded a licence from the Scouts because of singing around the campfire. But the 
Girl Scouts themselves admitted that ASCAP never specifically said so 
(http://www.nytimes.com/1996/12/17/nyregion/ascap-asks-royalties-from-girl-scouts-
and-regrets-it.html?pagewanted=all&src=pm, accessed 2/10/2013). This is another 
point that throws a bad light on the Girl Scouts – of course it is very likely the result 
of newspapers' effort to write an eye-catching shocking article, because newspapers 
often take a stereotypical action (as singing around the campfire) and use it in such 
connotation, which makes the whole event seem more pressing. But this 
misunderstanding helped the Girl Scouts, especially when it comes to the support 
from the public. They should have had clarified this right from the beginning, but they 
never really fought against this unjust accusation. 
 Since the response to the negotiation was so weak, a letter was sent to the 
camps by the administration of The American Camping Association, urging them to 
pay the licence, and claiming ASCAP can charge them up to 100 000 dollars per 
performance or it can result in one year of imprisonment, or both, if they do not pay. 
This, being the highest possible penalty, should serve as a warning for those who have 
not paid yet. Unfortunately not with the desired result for ASCAP. 
Since the reduced number of the camps have not paid the reduced fee, ASCAP 
decided to take action and show its power – by asking 6 000 out of 8 000 camps to 
pay royalties for public performance. ASCAP did not specify what they mean by a 
public performance and they did not send the Girl Scouts a list of copyrighted songs 
(it is possible to find it on their webpage) 
(http://www.nytimes.com/1996/12/17/nyregion/ascap-asks-royalties-from-girl-scouts-
and-regrets-it.html?pagewanted=all&src=pm, accessed 2/10/2013). This action was a 
clear demonstration of ASCAP's power – the Girl Scouts had their chance to have 
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better conditions, but they did not use it and now ASCAP will make them regret that. 
So the new fee ASCAP demanded was much higher – the amount differed, but the 
largest camps were asked to pay 1 439 dollars per year. However, the response was 
not satisfactory for ASCAP – only 8 (out of 6 000) paid the licence 
http://www.nytimes.com/1996/12/17/nyregion/ascap-asks-royalties-from-girl-scouts-
and-regrets-it.html?pagewanted=all&src=pm, accessed 2/10/2013). They probably 
thought that if they could do it once, they could refuse to pay again. 
 In the meantime Girl Scouts tried to find out which songs are allowed to be 
sung and which are copyrighted, therefore prohibited. For example the song 
“Kumbaya” is not on ASCAP's list, but “Puff the Magic Dragon” or “God Bless 
America” is. Most camps were instructed to rather not sing at all, than risk facing a 
lawsuit. ASCAP defended demanding of the fees as follows: "Songwriters are small-
business people who write songs to make a living. The royalties allow them to send 
their kids to Girl Scout camp, too.” 
(http://www.southcoasttoday.com/apps/pbcs.dll/article?AID=/19960823/LIFE/30823
9949, accessed 2/10/2013). In such case these artists could send their children to the 
Girl Scout camps, but those children were also not allowed to sing their parents' 
songs, which seems very paradoxical. People sending children to the camps that may 
be sued for singing songs from those people around the campfire. 
This case soon caught the attention of the public. The Girl Scouts were not the 
only ones who were threatened with a lawsuit or sued by ASCAP. There was an on-
going war between ASCAP and small businesses, which revolved against the 
obligation of paying expensive licences for playing music (mostly as a background 
music). Those businesses used the Girl Scout case as an example of ASCAP's alleged 
greed. The Girl Scouts were not happy about this – they did not want such attention 
(https://cyber.law.harvard.edu/terribletowel.htm, accessed 2/10/2013). 
 The next important step in this case was the Macarena dance. Macarena, a 
song by Los del Rio with a very specific dance choreography, became extremely 
popular in 1995 (http://macarena.com/history-of-the-macarena.php, accessed 
2/10/2013). Some Scouts wanted to learn the dance, but the leaders were too afraid of 
being sued for unlicensed public performance, so they did not let them play or sing 
the music. This caught the attention of the Wall Street Journal and other significant 
media companies, which often like to write critically about big powerful companies. 
A recording was made, which was broadcasted on the TV. Suddenly the public was 
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resentful. But how can we know it was not a deliberate try to get more attention and 
support from the Girl Scouts' side? This video helped them a lot, because people can 
easily be influenced, especially when it comes to, as is written above, a well perceived 
organisation by society. 
 
 As a result, ASCAP needed to improve its reputation, so they claimed the 
whole conflict was just a misunderstanding. ASCAP said they only wanted royalties 
from professional public performances at the camps, and not from a group of young 
girls singing around the campfire 
(http://www.nytimes.com/1996/12/17/nyregion/ascap-asks-royalties-from-girl-scouts-
and-regrets-it.html?pagewanted=all&src=pm, accessed 2/10/2013). This can be 
perceived from two opposite standpoints. The first of them is that ASCAP lied in 
order to find a way out of this conflict and to gain back the public's trust. The second 
one is a bit more interesting – what if ASCAP was telling the truth in this case, which 
would mean that a misunderstanding actually took place and that they were unfairly 
rubbished. On the other hand, the second one seems more unlikely, especially since 
ASCAP said they only meant large camps, but later sent demanding letters to 6 000 
camps. 
 Either way, ASCAP was 'defeated' and as they wanted to gain popularity back, 
they promised to return all already collected fees to the Girl Scouts. ASCAP also said 
that the songwriter Irving Berlin donated all royalties from the song “God Bless 
America” to the Girl and Boy Scouts, even though the Scouts were afraid to sing this 
song, since it was on ASCAP's royalty/licensing list. The paradox is that the Girl 
Scouts are given the royalties, but only if they pay the licence fee 
(http://www.nytimes.com/1996/12/17/nyregion/ascap-asks-royalties-from-girl-scouts-
and-regrets-it.html?pagewanted=all&src=pm, accessed 2/10/2013). But there is one 
little catch. Even though ASCAP promised to return all already collected fees, the 
Girl Scouts did not escape without certain penalty. They have to pay a symbolic fee, 1 
dollar, for the licence. This is a win-win situation. The Girl Scouts do not have to be 
afraid of a lawsuit, and ASCAP achieved its goal – making the Girl Scouts pay for a 
licence. 
 All in all, by those measures, ASCAP hoped that “this unfortunate situation is 
resolved.” (http://www.nytimes.com/1996/12/17/nyregion/ascap-asks-royalties-from-
girl-scouts-and-regrets-it.html?pagewanted=all&src=pm, accessed 2/10/2013). The 
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Girl Scouts ended up as the winners in the eyes of the public, so they could again 
follow one of the Scouts laws - A Scout smiles and whistles under all difficulties 
(http://www.scout.org/node/64, accessed 2/10/2013). After all the struggle, they could 
finally sing around the campfire without worrying about licences again. 
  
 An interesting point of view can be offered if we have a look at how such case 
would take place today. In 1995, the Internet was still in an early phase, especially 
when it comes to use by the public in homes. But today, everything can be found, 
shared or discussed online, every second of our life. Therefore the development of the 
case would turn out very much different. If it happened today, all action (especially of 
big companies with sometimes debatable reputation) are easily traceable, therefore it 
would take no time for someone to discover ASCAP's intentions of demanding a 
licence from the Girl Scouts. And when one person notices, he/she can share it with 
his/her friends, write about it on a blog, create a widely accessible discussion, make a 
video about it and countlessly more other options. More and more people would find 
out and share it further. This is something Jeremy Rifkin refers to when he talks about 
the Age of Access. Also the Macarena dance video would reach publicity much faster 
– it would be not only broadcasted, but also shared on sites like Youtube. 
Furthermore, if more of the songs now licensed by ASCAP were licenced by for 
example Creative Commons, and the artists decided to give up on certain right or 
decided not to demand money for public performance, this whole problem would 
never arise. 
 The situation of the field of copyright is obviously not ideal. The Girl Scout 
case is a good example how far can a strict following of copyright laws lead to. 
Therefore, it is plain enough that a change should and very likely would take place 
soon. Many respected experts support such change, as for example Lawrence Lessig. 
In today's world, the technology is changing incredibly fast, but the law and copyright 
restrictions remain the same, which makes them quickly obsolete. We cannot foretell 
where will the changes lead to, but this issue becomes increasingly pressing every 
year. But one of the biggest problems is that many people still do not realise how 
paradoxical the situation is. This is also due to the fact, that most people consider TV 
and newspapers the most reliable sources of information. But some of the biggest TV 
stations and newspapers are owned by people like Sumner Redstone, who definitely 
do not encourage any anti-copyright or copyleft news. Therefore the information 
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given are not as objective as they should be. 
 
 To sum up, the development of the Girl Scout case would today happen much 
faster, very likely without most of its parts (such as the letter ASCAP later sent to the 
6 000 camps), because the public's antipathy towards ASCAP in such case would 
force ASCAP to take peace making action sooner. Furthermore, the situation on 
copyright field is not ideal, and a change seems necessary. 
  
The purpose of this analysis is to dig deeper into what actually happened in 
the Girl Scout case, from different angles. What should have been clarified by now is 
that nothing is black and white, and there is always more to the story than the public 
image offers. It is crucial for the public to make a personal picture of such matters, 
and not blindly trust often non-objective media. Furthermore, an interesting angle is 
offered by speculating about possible consequences and the development of the case 
itself, if the Girl Scout case took place these days. The next section is an extension on 
how ASCAP works. In 2008 they created the Bill of Rights, which we will dig deeper 
into and analyse.  
 
 
6.2 The ASCAP Bill of Rights - A justification of licensing the Girl 
Scouts?  
To show an opponent argument towards the Girl Scouts, we have chosen to 
analyse the ASCAP Bill of Rights, which are the rules and regulations that the 
company operates from when it comes to protecting the rights of their members. 
 
 
6.2.1 Analysis of the Introduction 
ASCAP's Bill of Rights consists of ten sentences the organisation wants you 
as a potential user to take notice of, and preferably obey. Historical signs like these 
can be useful to think of when trying to find which tools the sender uses to send out 
signals to its audience, or the eventual buyer. The ASCAP Bill of Rights is directly 
inspired by the United States Bill of Rights by James Madison from 1791, but before 
we start analysing the actual ASCAP Bill of Rights and applying it onto the Girl 
Scout case study, we will examine the introduction from the same paper, 'Music 
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Copyright in the Digital Age: A Position Paper,' defending and augmenting for why 
you and your enterprise should pay a license to the American Society of Composers, 
Artists and Publishers. 
 
"Just as citizens of a nation must be educated about their rights to ensure that 
they are 
protected and upheld, so too must those who compose words and music know 
the rights that support their own acts of creation. Without these rights, which 
directly emanate from the U.S. Constitution, many who dream of focusing their 
talents and energies on music creation would be economically unable to do so 
- an outcome that would diminish artistic expression today and for future 
generations. 
At this time, when so many forces are seeking to diminish copyright 
protections and devalue artistic expression, this Bill of Rights for Songwriters 
and Composers looks to clarify the entitlements that every music creator 
enjoys." (http://www.ascap.com/~/media/files/pdf/bill-of-
rights/ascap_billofrights_position.pdf, accessed 14.11.13) 
- By the American Society of Composers, Artists and Publishers in 'MUSIC 
COPYRIGHT IN THE DIGITAL AGE: A POSITION PAPER' (March 
2008). 
 
The Bill of Rights does not have any identified individual as the author, but is 
presented as a text that all the members of ASCAP can agree with, by making it an 
official statement from the organisation. Keywords as 'protected', 'rights', 'nation', and 
'devalue' pops up and gives the reader an impression that the ASCAP Bill of Rights 
has a strong connection to the US law, that it is almost embedded, and that the law 
itself is exposed and threatened. 
 
The first paragraph of the introduction basically revolves around the 
justification of these rules by mentioning and linking the ASCAP Bill of Rights to the 
United States Bill of Rights, a document of law that is deeply appreciated and 
anchored in the American culture. 
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Furthermore, there is today a huge debate going on about music composers’ 
rights and finding a bearable solution for both the musicians and consumers. The big 
companies like ASCAP try to, like in this introduction, perceive themselves as these 
humble musicians, but the fact is that the ones that earn most money for the 
organisation also profits the most and therefore has the power. 
 
The claim that is made about the 'forces seeking to diminish copyright 
protections', It is a fair and true argument, there are forces seeking to diminish 
copyright protections. Music piracy is one example, and Lawrence Lessig’s non-profit 
organisation Creative Commons is another one. By offering free copyright licenses to 
e.g musicians, Creative Commons is a significant threat towards ASCAP as a 
licensing-organisation. (See the chapter “Free Culture versus Permission Culture 
according to Lawrence Lessig”)  But does that mean that ASCAP can be considered a 
trustworthy source for facts concerning music and copyright? And can they be trusted 
with the responsibility to pay their own artists the amount of money that they should 
have for their work? 
 
The conflict basically has an origin in how much the actual composer earns by 
this compared to ASCAP as a company, as mentioned in the chapter named “What is 
ASCAP?” In this chapter, it is also written that the organisation claims to be non-
profit. The definition of a non-profit organisation can be found at The Legal 
Information Institute online, and the first sentence of this definition is presented here: 
"A non-profit organization is a group organized for purposes other than generating 
profit and in which no part of the organization's income is distributed to its members, 
directors, or officers." (http://www.law.cornell.edu/wex/non-profit_organizations, 
accessed 14.11.13) 
It is not particularly clear by this definition that ASCAP fulfils the criteria of 
being a non-profit organisation. The last paragraph of the introduction to the Bill of 
Rights is therefore misleading in some sense. Because not all artists, composers or 
members of ASCAP thinks that their agreement with ASCAP regarding the Bill of 
Rights is covering and protecting their rights fully as members 
(http://composersforum.ning.com/forum/topics/773368:Topic:37019, accessed 
14/11/13), and some people may claim that capitalism and Mill's utilitarianism is 
difficult to combine. However, the goal of capitalism is supposed to be economical 
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growth for society, so one can in that way say that utilitarianism and capitalism can 
go very well together. If it works. But some people also may see it in the way that 
capitalism, as it is today in the US, is a system preferable for the very few individuals 
investing and profiting from big corporations, like ASCAP has grown to be, and it is a 
strong assumption that the majority of the American population is unlikely to be able 
to profit or gain much (certainly not hedonism, since economical instability usually 
has a negative impact on both society and the individual) from ASCAP's current 
licensing situation. And that brings us to the Bill of Rights itself, which is the most 
important segment when it comes to justifying their action against, e.g. the Girl 
Scouts and convincing eventual purchasers that an ASCAP-licence is worth buying. 
We will now analyse the ASCAP Bill of Rights and find out which arguments that is 
used to make the audience to buy the organisations licence. 
 
6.2.2 The Bill of Rights and The Girl Scouts 
Firstly, it is worth a thought that every sentence in the Bill of Rights starts 
with a pattern of the same words. One can possibly draw a line between the Ten 
Commandments in the Bible and the ASCAP Bill of Rights. It may sound far fetched, 
but it is due to this nearly hypnotising effect it gives to repeat certain patterns of 
words several times. In the Ten Commandments, these repeated words are 'Thou shalt' 
or 'Thou shalt not'. In the ASCAP Bill of Rights, it is 'We have the right to'. And that 
is the message that ASCAP wants to send out to the reader. 
 
They are claiming that they have the right protect and uphold all of these rules 
they have made, even though not all of them has any connection with the copyright 
laws. But the audience believe that they do. Why? By making convincing word-
patterns such as 'We have the right to', they are stating they own authority. Their right 
is there because they claim it. It should be said, that when ASCAP claimed their 
authority to the Girl Scouts in 1995, the public put a stop to it. Let us take a look at on 
which grounds ASCAP justified the threat about suing the American Camping 
Association, among other Scout organisations at that time. 
The first point is what the whole organisation of ASCAP builds upon, that 
they should be compensated for the use of their creative works by licensing, and this 
combined with the fourth and the eight point is also the main ones that justified their 
right to threaten the Girl Scouts with a lawsuit if they did not pay their licence. 
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ASCAP also claims in point two that they should 'control the ways in which 
they are used'. We can see here how powerful and convincing language can be (if one 
do not process and analyse what one has read), because what ASCAP is mostly doing 
is controlling in which ways the music/work cannot be used. ASCAP was limiting its 
users and eventual buyers rather than encouraging anyone to buy their licence by 
suddenly in 1995 demanding that all camping and Scout organisations across the US 
should pay up. BMI and ASCAP owns approximately the same percentage of the 
music licensing rights in the US (See chapter on ASCAP), but ASCAP took the first 
step, and they knew they had the law on their side. 
ASCAP in the third point claim that they have philosophy (thereby it is easy to 
interpret that they mean ethics) on their side of the law. If you view it from a duty-
based angle, a moral philosophy presented by Immanuel Kant, they have the ethics on 
their side. It is by law wrong to steal and you should not violate the law, simply 
because it is an immoral action, no matter the consequences 
(http://www.bbc.co.uk/ethics/introduction/duty_1.shtml, accessed 14.11.13). 
Utilitarianism on the other hand is more concerned about the consequences of actions, 
and the goal in the end is to benefit society as much as possible, the greatest happiness 
for the biggest share of the population. 
 
We know that John Stuart Mill as a utilitarian philosopher who also stated that 
we should have laws to protect property. Demanding licensing-money for singing 
around the campfire is doubtable something that can be called utilitarianism. Because 
the system does not currently profit society when a few people assert their authority 
by putting restrictions on creativity and the piece of art itself, like ASCAP did when 
they suddenly demanded money from unaware NGO-organisations. So maybe it could 
have been a good solution for ASCAP to take advantage of point number five in the 
Bill of Rights in favour of point ten (point ten states that 'we have the right to 
advocate for strong laws protecting our creative works'), and continue to let them use 
their works for free and then avoid the negative media attention. More about this in 
the chapter called “The Final Ethical Debate - Deontological Ethics vs. Utilitarianism. 
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Point six is based on the subject of new media, and ASCAP writes that they 
have the right to distribute through, control and also share the profits from new media 
channels. An example of that is YouTube, a channel which can help up-and-coming 
artists distribute their work without big record label companies. The chairman of one 
of the worlds biggest record label studios, Universal, is called Zach Horowitz and is 
also in the board of directors of ASCAP 
(http://www.ascap.com/about/elections/publishers/zach-horowitz.aspx, accessed 
14/11/13). There is no doubt that his particular interests is reflected in the Bill of 
Rights. It is indeed quite understandable that the ASCAP Bill of Rights made this 
bullet point, since the video of the Girl Scouts dancing Macarena in silence was the 
biggest causative factor in the negative media attention that ASCAP got. The media 
turned against them, but it is again important to say that ASCAP was not the ones 
with the licensing rights for the Macarena-song. 
 
When stating the content of point nine, it is true that they should have the right 
to not participate in 'business models that require us to relinquish all or part of our 
creative rights - or which do not respect our right to be compensated for our work'. 
They have the right to decline participation in everything, if they want to. But that 
does not necessarily mean that it is a tactical move or that they will gain any more 
profit or good publicity from it, if that is their aim. The problem with the Girl Scouts 
case in 1995 is that people are not able to distinguish the law when it comes to public 
performance because of the vague definition in the law. It simply does not come to 
mind for the average civil that it is technically violating US law to sing 'Happy 
Birthday' at large birthday parties, or "God Bless America" around the campfire in the 
woods, and that it actually is a law for public performance that goes down to that 
level. These songs are so integrated into American culture that they seem like second 
nature to most Americans. But the law is there, and artists have a responsibility to 
protect their copyright laws. But is this protecting, because does art not lose its real 
value once you put a price tag on it and restricts large parts of society from sharing 
the aesthetical value it has? Since ASCAP today has grown to be so big, and since 
thousands of successful artists has joined them, they now have gained a certain 
authority. 
And it is interesting how ASCAP in the end are able to perceive their 
organisation as authoritarian and victimised at the same time. It is clear that the 
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person who wrote this is certain about which strings to pull to make the audience 
sympathise and respect the rules that they have made. The intricate element in the 
language of these texts, the introduction and the Bill of Rights itself, is that the 
introduction is heavily based on gaining empathy, and is well understandable for a 
common audience, while the points themselves seem to have a more difficult and 
definitely vague language that is more about promoting ASCAP's authority. 
 
People have through time had a tendency to bend for authorities, and you are 
easier perceived as that if your language is rich and full of foreign words, and a lot of 
companies are paying their licence, so it must be working in some way. However, the 
organisation Girl Scouts of the U.S.A refused to pay their licence, and ended up not 
doing it in the end because of media publicity. Is it not time to change or specify a 
law, when the criteria’s for licensing can be so easily demanded, and so easily pulled 
again without discussion because of the media? 
To sum up the ASCAP Bill of Rights we can say that it is written for the sake 
of the organisations own protection. One can argue whether it is wrong or right to 
have guidelines of the company’s and the artist rights, but ASCAP uses the copyright 
laws as their shield and will continue to do so until the laws of society changes.  
 
To get a theoretical view we have applied Jeremy Rifkin and Lawrence Lessig 
to the Girl Scout case as well as John Stuart Mill’s utilitarianism and Immanuel 
Kant’s deontology to get an ethical perspective upon the case.  
 
 
6.3 Applying Rifkin’s view on our case 
In the twenty-first century it is important for companies to being able to 
control intellectual property. The market exchange of property has changed in terms 
of time. 
 
According to Jeremy Rifkin the Girl Scout case would be a result of the new 
commercial society and cultural economy we live in. The new economy is now 
concerned with detecting the digital industry, which according to Rifkin would be to 
control ideas rather than products, which gives the suppliers an enormous advantage 
compared to earlier when controlling material products (Rifkin, 2000, p. 57). ASCAP 
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detected that The American Camping Association and the Girl Scouts was not paying 
a fee for public performance by singing songs that ASCAP owned. The case was not 
only an economical question in light of the amount the Girl Scouts of the U.S.A had 
to pay was not severe. In total 256 camps had to pay $250, which as a total makes 
$64000, but rather the question of principle and the moral and ethical question of it. 
The American Camping Association and Girl Scouts of the U.S.A had to pay a 
licence fee, why should they be an exception to ASCAP’s Bill of Rights? 
 
According to Rifkin the need for materialism is shrinking – things are being 
miniaturised and the products has to be lighter for example cell phones or laptops – 
but the big companies’ greed is not shrinking, it is rather growing in terms of the 
importance of owning ideas has become the new identity of the capitalist system 
(Rifkin, 2000, p. 57). This means that the expansion of ASCAP and the influence they 
have reached has made them wanting more, and although they are doing their job 
when obtaining the rights of the artist, they are stepping on the common people, who 
are the reason that there is a music industry and a company to maintain the artists’ 
rights. ASCAP was trying to control the ideas for their rights but what about the rights 
of Girl Scouts of the U.S.A? Rifkin questions whether or not there is room left for 
non-commercial views, or in other words if there are any room for other opinions than 
the big industries. (Rifkin, 2000, p. 57) ASCAP has created an idea of how the music 
should be used but whether or not this the right way of using it is hard to tell. The Girl 
Scouts objected to “the commercial sphere for ideas by which to live their 
lives”(Rifkin, 2000, p. 57) because they did not live under the same sphere of ideas as 
ASCAP had proposed in the Bill of Rights and this is where the issue arises.   
 
A concern of Rifkin’s is that society changes, the capitalist structure that 
society is based on is changing little by little, and the relationship between seller-
buyer has already changed substantially as mentioned. But society does not developed 
as fast as technology, which therefore means that the copyright laws of some things 
tend to be obsolete because they belong to a different time or only belong to a certain 
group of society. 
 
Rifkin’s concern also applies to the big corporations who own the intellectual 
corporations such as for example ASCAP. He is alarmed about the power the 
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companies have by owning concepts and ideas and questions whether there is any 
room for the non-commercial views and opinions now (Rifkin, 2000, p. 57). One can 
argue that Rifkin’s concern can be applied to the Girl Scout case. In a world where 
intellectual property is the most important, can we still live our lives as usual? Who 
has the rights of property is it the big corporations or it is the common people? 
According to Rifkin this question would be easy, the main power lies with the bigger 
companies (Rifkin, 2000, p. 59). Girl Scouts of the U.S.A have never been asked to 
pay a licence fee for singing the songs they did. The songs had been sung for 
generations before the Girls Scouts of 1995. Why did it all of the sudden change? 
 
In relation to Jeremy Rifkin, ASCAP is a secondary institution it “exists only 
as long as there is enough social trust in place to assure the terms of trade” (Rifkin, 
2000, p. 243). As mentioned ASCAP was doing what the company was created to do, 
so why did the conflict occur? Rifkin would say (in no direct connection to the Girl 
Scout case but in situations such as this one) that it had occurred because the Girl 
Scout organisations did not have the social trust needed for the secondary institution 
to exist in their field. When the video of the Girl Scouts doing the Macarena dance 
leaked on the Internet, it created an untrustworthy view upon ASCAP throughout the 
American nation, which could have severe consequences for the firm in terms of 
trade, if the case had had a different outcome. 
 
In the eyes of Rifkin the relationships amongst people has changed from being 
geographical to being in cyberspace. This has an extreme effect on how fast words 
travel. Since the Internet was made accessible to the general people it has been used 
(Rifkin, 2000, p. 139) – this is one of the reasons why the Girl Scout case got so much 
attention. The Age of Access gives the general people knowledge never seen before 
which is the importance of having access; people are more informed and more critical 
towards what is happening around the world (Rifkin, 2000, p. 263), which is an 
important fact to Rifkin. The Girl Scout case ended because of the attention and 
dissatisfaction from the American people. Although ASCAP owned the rights to the 
songs the Girl Scouts sang around the campfires, they were in their fully legally right 
to require the Girl Scouts to pay the license fee but was it the right thing to do, and 
what was the motivation behind the attack from ASCAP? 
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Jeremy Rifkin has no connection to the Girl Scout situation in any way. His 
points of view is upon society and its structure but can be applied upon the Girl Scout 
case because Rifkin is very critical on how big corporations are controlling society 
today (Rifkin, 2000, p. 63). Jeremy Rifkin sees several complications with the 
supplier-user relationship that is going on throughout the case as well as in society 
today. As mentioned Rifkin does not applaud the big corporations because they do not 
have room for the little people such as the Girl Scouts, although the big companies are 
reliant on them.  
 
6.4 Applying Lessig’s view on our case 
First and most importantly, Lessig is not against copyright. It would be easy to 
say so, but his opinions clearly state he acknowledges the necessity of copyright, but 
not to such an extent – as for example suing Girl Scouts for singing around the 
campfire. He considers the over-regulations one of the biggest problems regarding 
copyright, as well as ridiculously high penalties. In the Girl Scout case, the moral line 
of too high regulations was crossed. When it comes to the payment, first proposal of 
$250 licence fee (as a reduction from $1000 licence fee) is already a lot- from in total 
of 256 Girl Scout camps, they would raise $64 000. Also the punishment for 
copyright infringement, a fee of $100 000 or a year in prison per public performance, 
is unaffordable for such an organisation. Moreover, does “per public performance” 
mean for each song/set of song around the campfire? In that case, they could be sued 
for almost unlimited amount of money, since the Scouts tend to sing a lot. Another 
problem is, according to Lessig, the uncertainty of the law, which is more thoroughly 
described in the chapter about playing music in public. 
        However, it is necessary to remember that Lessig, even though against so 
restrictive copyright, does not support piracy. Stealing someone else's property is in 
his view always wrong. The Girl Scouts did not steal anything, and their singing 
around the campfire can hardly be considered a piracy. On the other hand, Lessig also 
acknowledges that certain kind of stealing (such as performances of Shakespeare's 
plays) is happening all the time – such as the singing around the campfire. People just 
notice physical stealing more easily. Furthermore, we tend to live increasingly illegal, 
according to Lessig. Therefore, our tolerance towards illegal behaviour raises – for 
example the public turning against ASCAP, even though it was legally entitled to sue 
the Girl Scouts (at least in their interpretation of the law). 
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        Lessig notes with regret the shift from free to permission culture. The culture 
has never been so owned before, as it is now. Before, there was a distinction between 
commercial and non-commercial use (as explained before). So according to such 
criteria, singing around the campfire would be considered non-commercial use, 
therefore it wouldn't be anyhow punished. But in the permission culture we live in 
now - as the name suggest - we need permission for everything. And in this case, the 
necessary permission comes from ASCAP. 
        This brings us to another observation made by Lessig. Current state of 
copyright is no longer designed to protect the artist, but rather to protect big 
corporations, like ASCAP. That is why he founded an alternative, which actually aims 
to protect the rights of an artist (who also decides which rights are protected) – 
Creative Commons. 
        The example raised mentioned in the chapter about Lessig’s theory, about the 
boy Jesse and the lawsuit by RIAA, is very similar to the Girl Scout case. The lack of 
knowledge does not excuse. In Jesse's case, his unawareness of illegal music sharing, 
in the Girl Scout case unawareness of performing music in public. They were both 
used as scapegoats, just as the Girl Scouts, they were used twice – firstly by ASCAP 
as a warning, and secondly by media and anti-copyright activists as poor victims of 
big bad corporations. They did not ask for any of it. 
        In the book Free Culture, Lessig directly mentions the Girl Scout case, but 
only as an example. In takes place in the part where he condemns piracy. He states, 
that each creative work has a value, and if we build upon it, we take a part of that 
value, for which we need permission. For this, he quotes NYU law professor Rochelle 
Dreyfuss: “if value, then right” (Lessig, 2004, p. 53). Then he raises the example of 
ASCAP using their “right” to sue over their “value” (the songs they sang and haven't 
paid the licence for). 
         
        An important matter, that has to be mentioned when talking about Lessig and 
the Girl Scout case, is the argument between Lessig and ASCAP. ASCAP stands 
obviously against alternative competition, like Creative Commons or Electronic 
Frontier Foundation. But in 2010, ASCAP sent its member a letter, in which it asks 
them for money to fight such organisations. “At this moment, we are facing our 
biggest challenge ever. Many forces including Creative Commons, Public Knowledge, 
Electronic Frontier Foundation and technology companies with deep pockets are 
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mobilizing to promote “Copyleft” in order to undermine our “Copyright.” They say 
they are advocates of consumer rights, but the truth in these groups simply do not 
want to pay for the use of our music. Their mission is to spread the word that our 
music should be free.” (http://www.zeropaid.com/news/89494/ascap-declares-war-on-
free-culture/, accessed 27/11/2013). ASCAP makes it sound like such organisations 
wants to takes money from the artists they protect. But for example Creative 
Commons does not do anything like that. It is simply the choice of the artist, who 
he/she wants to be copyrighted from. 
 
        This “war” started much earlier. In 2007, ASCAP published an article on 
Creative Commons licensing. In this article, they state ten legal issues regarding 
Creative Commons. All the time, ASCAP stresses out that if licensed by Creative 
Commons, you lose all your rights over your creation. But that is not correct, with 
Creative Commons, “some rights (are) reserved”. Of course, there was a response to 
this letter. In December, Lawrence Lessig posted an article on his website, called 
Commons Misunderstandings: ASCAP on Creative Commons. In this article, he 
follows the structure of ASCAP's article, and explains how it actually is with each 
point. He even admits that some of them are true, and that those point must all artists 
consider before licensing their creation under Creative Commons. 
        The letter from ASCAP in 2010 did of course not remain unanswered. Lessig's 
response was an open letter published at the Huffington Post. In this letter, he 
explains why the accusation, that Creative Commons is trying to undermine 
copyright, is wrong. He also asks the president of ASCAP, Paul Williams, to have a 
public debate with him, where they can clear any misunderstandings and exchange 
their opinions. But such debate never took place, since Williams answered with 
another open letter. In this letter, he claims that Creative Commons and such are 
constantly trying to ruin ASCAP's work, as well as copyright itself. At the end, he 
states: “What I find most fascinating is that those who purport to support a climate of 
free culture work so hard to silence opposing points of view. They will not silence 
me.” (http://www.ascap.com/playback/2010/07/action/copyright.aspx, accessed 
27/11/2013). By this, he considers the challenge over a public debate a way of 
silencing ASCAP. Which is hard to understand – silencing someone with proposal of 
a public exchange of opinions and beliefs? 
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        All in all, it is obvious that Lawrence Lessig and ASCAP cannot find a 
common ground. ASCAP keeps accusing organisations like Creative Commons of 
undermining copyright and taking rights from the artists, while those organisations 
simply try to offer an alternative to the way ASCAP licenses creations. ASCAP and 
Creative Commons are different ways of copyrighting creations, but how they work is 
different. Creative Commons do not provide legal services (such as suing someone for 
copyright infringement), unlike ASCAP, which pursue them all the time. 
Therefore, if the song the Girl Scouts sang around the campfire were licensed 
by Creative Commons, the artist could simply choose to preserve only some rights, 
and make the songs available for public performance. Therefore, there would be no 
reason to sue such organisations, like Scouts (who, in the eyes of public, are 
considered as victims). And even if the artist decided to prohibit public performance, 
it would be only his/her decision to sue them, Creative Commons do not have such 
power. And we all now know that threatening with suing the Girl Scouts does not 
help your popularity. 
 
 Lawrence Lessig’s approach towards the Girl Scout case can be concluded as 
opposing. Even though he does not support copyright infringement, his stands are 
clearly aimed against too restrictive copyright laws, which caused the Girl Scouts to 
face a lawsuit threat. The main goal of his efforts is to move back from a permission 
culture to a free culture, which favours the artists and artistic expression, rather than 
big corporations. 
 
6.5 The final ethical debate - Deontological ethics vs. utilitarianism  
Earlier on in this project, utilitarianism and deontological ethics has been 
presented as two strong ethical theories that can benefit in different parts of society in 
different ways. Applying both theories onto the Girl Scout case and discussing their 
respective values in opposition to each other can therefore be relevant for this project, 
and help us see the situation in a new light when it comes to the ethical implications. 
Deontological ethics is known for focusing on a higher degree upon protection 
of the individual than utilitarianism is, and utilitarianism is a theory that is mostly in 
favour of the majority of society. The ultimate question here is: Did ASCAP act 
unethically when licensing the Girl Scouts, even though the organisation technically 
had the law on their side? In that case: On which terms did they? Looking at it from a 
	   72	  
utilitarian angle, ASCAP did not act in benefitting for society when licensing the 
Scout camps all over the US, they were rather trying to protect their own rights as a 
minority and individuals. John Stuart Mill, one of the main utilitarian philosophers, 
states that one should be allowed to protect one's own property, and that it is unfair to 
not respect others as well. At the same time, what he holds highest is the thought of 
that the majority of society is more important than a few individuals, like the artists, 
composers and publishers are in this case (See the chapter of “Maximised happiness 
for the majority of society - John Stuart Mill on Utilitarianism”).  
ASCAP's arguments for doing this are on the deontological side of ethics. 
They can seem like the minority here whose rights need to be protected, but what 
happens when a certain minority has so much money (which also equals power) and 
still demands more money by licensing?  The problem with this, is that every country 
and society tends to have a certain ranking of social class based on economical 
wealth, with a minority that sits with the biggest amount of money or the genuine 
power. As mentioned in the chapter “The ASCAP Bill of Rights - A Justification of 
Licensing Girl Scouts?”, Kant's deontology does not seem to take that into 
consideration, but John Stuart Mill's utilitarianism does. In both ways. When striving 
for the most maximised happiness possible for society, one could think that one is 
automatically stating that capitalism and the constant strive after more money for a 
few individuals is not the most ethical direction turn to. But capitalism is a system 
intended to secure economical growth for the whole society, and not putting any 
limits to it. Therefore, utilitarianism is in favour with the economic or ideological 
model that suits every specific society, and can to some degree be used to both defend 
and attack ASCAP’s way of licensing music. However, a lot of people do not agree 
with the way Copyright laws are carried out today, it is possible to see that by the 
reactions ASCAP’s actions got in the media, and the current piracy situation that has 
occurred now, a few years after the Girl Scout case in 1995. Because such a large 
number of people are not satisfied, these copyright laws do not secure maximum 
utility for society at this particular point in time. 	  
When considering deontology again, one could think that The Formula of 
Universal Law ('Act only on that maxim through which you can at the same time will 
that it should become a universal law) defends ASCAP's interests, but it is actually 
more in favour of the Girl Scouts. Of course the patient-centered part of deontology 
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says that one should not use a human being only as a means (See the chapter 
“Deontology, Individual Rights and Immanuel Kant”), but would ASCAP have 
accepted it if everyone making something would demand royalties for each time the 
object is being used? This is, as mentioned before, not a sustainable way of sharing 
the experience of music and art, if it is meant for enjoyment and happiness and not 
only for the people who made the music. 
The Girl Scouts trump card is that they were unaware of the current licensing 
situation when receiving the licence, because the law only considers the royalty fee 
('compensation') a necessity if the public performance is for commercial use. One 
would think that the Girl Scout members themselves were unaware of the current 
licensing situation before receiving the letter about the fees, and that they, because of 
this general unawareness, did not conduct a morally wrong action, considering the 
Formula of Universal Law. 
Restaurant-owners starting a business are often aware of the complications 
and responsibility that comes with a restaurant, but a 11-year old girl wanting to join 
e.g Girl Scouts of the U.S.A is not obligated to have the same responsibility and 
awareness. The organisation on the other hand, has a responsibility when confronted 
with it, but then we come back to the law about public performances for commercial 
use. Are girls singing around the campfire a commercial use? At least not directly or 
intentionally. Is it in fact possible to say that singing ASCAP-licensed songs around 
the campfire without paying, is the same as using the members of ASCAP only as a 
means? It can indeed be seen from that perspective, but also from the angle that this 
campfire-singing can go under the category of fair use, since it is not for commercial 
purpose. Immanuel Kant's categorical imperative, where the Formula of Universal 
Law is the first ethical rule, is criticised for being too vague for anyone to know what 
is a morally right action when having it in mind, and it is therefore very difficult to 
state who is the actual victim in this case, according to Kant’s moral principles. 
One thing to be certain of, is that the main intention of copyright laws and 
how they are carried out today, is to protect the individual artist. That is also 
ASCAP's intentions. But what caused the huge media attention the whole licensing-
Girl-Scout-case caught, and why did people react in the way that they did towards 
ASCAP? 
One can think that this is because it triggered the moral of the public in a 
certain way. Deontology is often criticised for being narcissistic 
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(http://plato.stanford.edu/entries/ethics-deontological/#AgeCenDeoThe, accessed 
11/12/13) and this can in a way also be transmitted to this particular case. ASCAP 
seemed greedy in the eyes of the public, and therefore also too concerned about their 
own well-being. 
Even though deontology is a good way of protecting the individuals rights, it 
is in this case an abstract utilitarian view that seems like the reason for the media and 
society to react in the way they did. The US Constitution is built upon laws of duty 
and is protecting the individual, but with this act of licensing and also the lawsuit 
threat, the utilitarian view (not in favour of the current capitalistic system) of the 
surroundings struck ASCAP. For the greater benefit of society, wealthy organisations 
should not be so strict about it and let their music be enjoyed and used for free, at 
least when it comes to small girls singing songs around the campfire. This may be 
seen upon as ethically immoral too, to sacrifice the musicians works for the 
maximised happiness in society? It is possible to debate into eternity which of the 
ethical theories - deontology and utilitarianism - that is the most morally correct one, 
and which organisation(s) that are the true victims in this case. 	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Conclusion 
Laws regarding public performance has been ridden with conflict for several 
years and are closely related to the fact that copyright, which was designed to protect 
the owner of private property, is actually restricting many users who would like to use 
it for non-commercial benefits. This claim is substantiated with the case-study of the 
Girl Scouts, on which we have applied several theories in order to show the legal and 
ethical conflicts of the current situation. From our analysis it is clear that pointing at 
ASCAP as the main culprit is not right, and that the management of the Girl Scouts 
(for which people have sympathy) may not have acted completely fair. After all the 
Girl Scouts were acting against the law when some of the organisations refused to pay 
the licences. 
The theoretical definition of public performance entails many problems. It is 
difficult to determine the boundaries between public and private, and therefore what is 
illegal and legal when it comes to playing music in public. Many tries to define this 
fine line in their favour and in most cases with legal success, it is apparent from our 
project how the issue of playing music in public is multifaceted in terms of social and 
moral aspects. 
The most complicated issue of playing music in public is from the perspective 
of law. In other words it is very easy to misinterpret them in the case regarding the 
Girl Scouts. It is evident that with the current copyright laws, there is a need for 
considering the use of public domain and fair use to a higher degree. 
The problems of copyright arise due to the fact that the laws focus only on the 
protection of the owner and not the user’s rights. In the Girl Scout case, the users 
(here: the Girl Scouts) never thought they were doing anything illegal, simply because 
it is hard for the users to incorporate these laws into their general behavior. As 
mentioned earlier fair use and public domain would make it easier for the user. 
For one, the current copyright laws puts significant restrictions on the users 
because it stifles their creativity, and the consequence of this might be that the 
migration between the user group and the supplier group stagnates. If the users are not 
allowed to build upon existing works, it will eventually become harder and hard to 
create something new. By that extension we would end up solidifying the two groups, 
so that we have what one could call an artist class and a user class. In our case the 
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Girl Scouts were trying to interpret the works of others, but they were forbidden to do 
so and therefore their creativity was severely limited. 
The current situation poses problems, but that does not mean it is not 
defendable. Both with natural rights arguments and utilitarian arguments. But 
although these arguments have a clear foothold in our society due to the fact that 
todays laws were built upon them, they are not without flaws. Both kinds of 
arguments have obvious loopholes. The Anglo-American property law today is based 
on utilitarian theories, and is not fostering creativity at the current state. It can 
therefore be contradicting itself in terms of not being beneficial for the majority of 
society after all, since the copyright laws are restricting creativity. Lockean arguments 
fail in that the idea of natural rights becomes rather blurry in the digital age due to the 
new user-supplier relationship. 
On a more practical level it is worth mentioning that it can be very hard for 
licensing organisations to track every public performance. This means that a lot of 
users do not even know that they are committing a crime when they are playing music 
in public because hardly anyone gets caught, but then when the user actually does get 
caught it will have enormous consequences.   
But how could one solve this problem? Creative Commons seems like the 
most sustainable solution since it takes the reality of the users into consideration. 
However, one of course has to think about the suppliers as well, and if the suppliers 
do not agree on the terms of Creative Commons, we are struggling with the same 
problem as before. It seems as if there will always be a conflict, even with these new 
possible solutions, so maybe society has to focus solely on the relationship between 
user and supplier. 
We can conclude that there are many ways to interpret the meaning of the 
concept of intellectual property, which creates problems for the relation between users 
and suppliers. There are two opposing sides in this case, and these sides therefore 
have difficulties adjusting to each others needs. This has consequences in the way that 
the creativity of the users get diminished and in the end we will have a less diverse 
culture.  
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Appendix 
The ASCAP Bill of Rights 
 
 
"1. We have the right to be compensated for the use of our creative works, and 
share in the revenues that they generate. 
2. We have the right to license our works and control the ways in which they 
are used. 
3. We have the right to withhold permission for uses of our works on artistic, 
economic or philosophical grounds. 
4. We have the right to protect our creative works to the fullest extent of the law 
from all forms of piracy, theft and unauthorized use, which deprive us of our 
right to earn a living based on our creativity. 
5. We have the right to choose when and where our creative works may be 
used for free. 
6. We have the right to develop, document and distribute our works through new 
media channels - while retaining the right to a share in all associated profits. 
7. We have the right to choose the organizations we want to represent us and 
to join our voices together to protect our rights and negotiate for the value of 
our music. 
8. We have the right to earn compensation from all types of “performances,” 
including direct, live renditions as well as indirect recordings, broadcasts, 
digital streams and more. 
9. We have the right to decline participation in business models that require us to 
relinquish all or part of our creative rights - or which do not respect our right to 
be compensated for our work. 
10. We have the right to advocate for strong laws protecting our creative works, and 
demand that our government vigorously uphold and protect our rights." 
 
 
- By the American Society of Composers, Artists and Publishers in 'MUSIC 
COPYRIGHT IN THE DIGITAL AGE: A POSITION PAPER' (March 2008)  
(http://www.ascap.com/~/media/files/pdf/bill-of-
rights/ascap_billofrights_position.pdf, accessed 14.11.13). 
